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The Committee o n Agri culture met at 1:30 p.m. on Tuesday,
January 24, 2 006, in Room 1 524 of the Stat e Capito l,
Lincoln, Nebraska, fo r the purpose of conducting a public
h ear i n g o n LB 9 3 4, L B 1 0 1 8 , L B 9 64 , an d LB 9 16 . Se n a t o r s
present: Bob Kremer, C hairperson; Philip Erdman, Vice
Chairperson; Car roll Burling; Ern i e Cham bers; Doug
Cunningham; Deb F ischer; Don Preister; and Roger Wehrbein,
Senato r s a b s en t : No n e .

SENATOR KRENER: W ell, if we can have you r atte ntion, we
will begin the hearings for today and we thank you all for
coming. We' ll gust go through a little of the p roc edures
here, what to expect. If you have a cell phone, please turn
it off so it's not disruptive; and ask not that there be any
display of support or opposition to any of the bills; that
we' re here to hear your testimony, W he n you com e up to
testify, p lease fill out the sign-in sheet. Th ere are some
on eac h c o r n e r . D i d I h e a r . . .I thought my cell phone may be
going off. I better shut it off here , so . Th ere are
sign-in sheets on eac h corner of the door as you come in.
There are also some up here, and please have them filled out
beforehand. If you don' t, why, you can always fill it out
and bring it back up. And if you wish to testify, we'd ask
you to move to the front so we can k ind of keep the
procedures moving quickly. If someone has testified before
you and had the same comments that you would like t o make ,
i t ' s . . .we don't care at all if you say I agree with the
person in front of you and not have to go through th e same
comments again. S o we'd like to...we have four bills today
so like to keep things moving as quickly as possible, so try
to keep your testimony c oncise. I w ill intr oduce the
members o f the comm ittee. On my far left is Deb Fischer
f rom Va l e n t i n e , I p u t h e r i n t h e wr o n g c i t y l a st t i me a nd I
apologized. Senator We hrbein is not here and I might say
that several of the senators, I kn o w Sen ator E rdman h as
b i l l s t o i n t r oduc e i n ano t her c omm i t t ee so t h ey wi l l be
coming and going .nd we will try to introduce them as they
come in. Senat or Carr oll Bur ling from Kenesaw is next;
Senator Doug Cunningham f rom Wau sa ; I ' m Bob K rem er, I
represent. the 34th District, Aurora; Rick Leonard is, he' ll
be back, is our research analyst, oh, here he is. H i , Rick.
And Don Preister from, it doesn't say Omaha in here. What
i s t h a t . . .oh it does say Omaha, oh Chambers Omaha, it says
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Bellevue. Is that the correct address?

SENATOR PREISTER: Bo t h .

SENATOR KREMER : We usua l l y say Omaha but then so. A nd
Nikki Trexel is our committee clerk. When you come up to
testify, please st ate your name and spell your name. It' s
not for our benefit but it's for the transcribers that h a ve
to listen t o the transcription and make sure that they get
your n ame correctly. We will hear the b il ls, I th ink . . . I
don't know wha t ...how it was posted but a little different
order than what maybe what was first ann ounced. LB 934
concerning the fence viewing. Th en w e h av e two bills,
Senator Hudkins, Senator Preister, LB 1018 and LR 964 d eal
with the Grape Board, and then the last one is LB 916. The
f i r s t b i l l , LB 9 34 , wa s a b i l l t h at we ma d e a com mi t t ee b i l l
and Rick Leonard is the research analyst for the co mmittee
and he w i l l i n t r odu c e t he b i l l a t t h i s t i me . Oh , I ' m s o r r y .
I need to introduce our page, Kallie Schneider, sophomore at
UNL, and if you h ave any handouts that you'd like to hand
out just get her attention and she hands them out. If you
need a glass of water or anything like that, why she's here
to help us and so we' ve got to use her. O k ay, Rick.

LB 9 34

RICK LEONARD: (Exhibits 1 and 2) Thank you, Senator Kremer.
As you mentioned, my name is Rick Leonard, I'm the research
analyst for the comm ittee. Last name is pronounced,
L -e- o . ..spelled L-e-o-n-a-r-d, here to introduce LB 934. A s
Senator Kremer m e ntioned, th e bill was introduced as an
Agriculture Committee bil l a nd a couple of add i tional
senators have si gned on to the bill. LB 9 34 proposes a
number of significant changes to Nebraska's law of d i vision
fences. Th e bill arises fr o m int erim study resolution
LR 207 introduced jointly last session by Ch a irman K remer
and Senator V i ckie Mc Donald. This committee already has
pending b e f o r e i t t wo p i ec es o f l eg i s l a t i on r e l a t i ng t o t h e
Nebraska fence la w introduced last se ssion, LB 286 and
LB 706. Both of these bills were motivated by the n eed to
address elements o f the ex i sting la w th a t ha ve proven
burdensome to counties, and other vague an d con tradictory
features of the l aw, largely brought about by revisions to
the fence law made by LB 882 in 1994 The co mmittee took no
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action on these bills in favor of more extensive r ev ie w of
issues surrounding the fence law and the purposes it serves.
While LB 934 speaks to the narrowly focused issues that were
the subject of the bills that are already pending before the
committee, it i s more...this bill could be more accurately
characterized as comprehensive modernization of the entirety
of the law. This modernization is motivated i n par t by
increasing judicial scrutiny of fe nce laws first enacted
during early settlement to apply in an open r ange s et t i ng .
It is th e pu rpose o f LB 934 to upd ate the law to more
appropriately reflect evolving rural land uses and ownership
patterns and those public interests in division fences that
arise in the modern context. Let me walk through the. . . t a l k
about the s pecific provisions of the bill. L B 934 wou l d
make the following specific revisions. T he pr i m ar y ch ang e s
are found in Sections 4 and 7 and in the sections o utr i g h t
repealed under Section 12 of the bill. The elements of t h e
bill include the following. Sec tion 34-102 is amended by
Section 4 to redef ine circumstances when ad j o i n i n g
landowners are assigned shared responsibility f or f e n c e
construction and maintenance and the proportional
contribution each is liable for. Cur rent Section 34-102
assigns a duty to each landowner to make and maintain a just
proportion of t he fence b e tween them unle ss n ei t h e r
owner . . . l an d o wner d esi r es a f en c e . LB 934 will make these
changes. Cla rify that within areas zoned primarily for
agricultural or ho rticultural use, the duties assigned
adjoining landowners under this section applies when e i t h e r
or both properties are used for agricultural use. An area
zoned primarily for agricultural or horticultural use is
defined by re ference to si milar t erminology under th e
greenbelt statutes, namely Section 77-1343. In all other
areas of th e st ate, the law would apply only when both
adjoining properties are utilized for agricultural use. The
bill does retain a provision of existing law that a djo i n i n g
landowners ha ve resp onsibility t o contribute a jus t
proportion but specifies an equal share allocation only when
both landowners utilize the fence for livestock enclosure.
Retains the current law specification that this s ect i o n d o e s
not compel construction of a division fence if neither
landowner desires one . Section 34-112 pertains t o t he
liability for repair of a d amaged f en ce as ame n ded b y
Section 5 to conform to the changes in Sect io n 3 4 -1 0 2. A
conforming citation to the law of division fences contained
in the Game and Par ks sta tute Section 37-1012 and t h at
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section deals with Game and Parks liability...responsibility
for fencing on portions o f t h e rail to trail corridors.
Causes of action to allow landowners to recover one-half of
the construction cost of a new fence and to recover cost of
repair of a damaged fence that are the responsibility of an
adjacent landowner that are currently contained in outright
repealed Sections 34-103 and 34-113 a re con solidated and
replaced in a new Section 7. Section 7 provides as follows.
A landowner gives ri se to a cause of action to compel an
adjacent landowner to fulfill his or her st atutory duties
for co ntribution by fir st se rving upon th e adjacent
landowner written notice of intent to construct, maintain,
or repair a division fence. Notice is to contain a request
that the a d joining landowner fulfill statutory fencing
duties through actual physical construction, performance, or
financial contribution. Clarifies that after giving notice,
the landowner may in itiate or co mplete construction or
repairs in which case the cause o f action w ould be for
equitable contribution only. If the adjacent landowner is
unresponsive to t he written n otice, the la ndowner may
commence an ac tion w ithin one year of giving the written
notice in the county court of the county where the fence is
located. The a ction may be commenced by filing a form for
such purpose prescribed by the State C ourt A dministrator.
Notice and summons of such action are to be given according
to procedures modeled upon t h ose s pecified for ac tion
initiated in a sma l l cl aims court. Upo n receipt of the
claim, the court i s first directed...is directed first to
refer parties to me diation unless either party may object
and either party may obj ect to medi ation. Harmonizing
changes to the Farm Mediation Act are made by Sections 1 and
2 of th e bi ll to accommodate acceptance of referred fence
disputes. If mediation succeeds in a mutu ally signed
agreement, the court enters the agreement as the judgment.
If mediation fails or either landowner refuses mediation,
then the case proceeds according to normal civil procedure.
A limited right of entry upon adjacent land n ecessary for
fulfilling fencing responsibilities is provided in Section 6
of the bill. Such right of entry is implicit under current
law but not defined. Section 6 defines access as co nfined
to th a t re asonably necessary to carry ou t activities
contemplated under the law . The sec tion further
specifically excludes authorization for tree removal or
other alteration upon other property or removal of personal
property without consent o f t h e landowner or under court
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order. Specifies that existing law an d procedures can
continue to apply only to division fence disputes that arise
before the e ffective date o f the bill. And I wanted to
particularly call your attention to this particular section.
I' ll have a letter from the Department of Roads that speaks
to this issue. Expressly provides a new Section 8 that the
state of Nebraska shall have the same responsibilities as a
private landowner with respect to division fences unless
otherwise specified in law. But that any claim th e st ate
respect...with respect to t he div ision fences shall be
pursued through the Miscellaneous Claims Act. Cur rent l aw
contained in outright repealed Section 34-111 provides that
claims against ' he state for fence contribution may be made
pursuant to ci ted s e ction but does not expressly assign
fencing liability. And finally the bill o utright repeals
Section 34-104 through 34-111 which currently provide for
the appointment of fence viewer panels to hear and determine
fence disputes. Current law assigns duties to county clerks
to maintain and appoint fence viewers and to collect c osts
of construction or rep air of divi sion fences ordered by
fence viewers through special assessment. And finally, the
bill does c arry the emergency clause. First objective of
this bill i s to add ress s ome p otential constitutional
questions that surround Nebraska's fence law and all other
fence laws. I' ve handed out two items for you that might be
useful reference materials. I'm not expecting you to read
them all a t th i s point bu t a lot of our research and
discussion of these things can be summed up in these two
documents. One is a document from the National Agricultural
Law Center entitled "The Constitutionality of Partition
Fence Statutes in the Midwest." Another one is more of a
s ummary of is sues that I put tog ether myself. First
objective is to address potential constitutional issues with
Nebraska's Fence Law. A landowner that does no t maintain
livestock or ot herwise does not perceive any commercial or
practical value in a division fence and objects to being
compelled to contribute could primarily raise three issues.
F irst, that the law vi olates equal p rotection since i t
benefits one class of landowner and pe nalizes another
without any a pparent governmental or societal purpose.
Second, the o b jecting landowner is denied due process and
serves no rational government interest justifying the use of
the state's police power. Fin ally, a landowner may cl aim
that a taking has occurred since the costs have been imposed
on h im with out comp ensation, wit hout a legi timate
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governmental purpose. These arguments are all enhanced by
the fa ct that Nebraska and most ot her s tates have
reversed...reverted from an open r ange...from open r ange
fence-out laws t o fence-in laws by placing liability for
damages due to wandering livestock and a duty to res train
upon livestock owners. The second part of this attachment
is again it may...you may be able to refer to it in your
leisure. I put toget her somewhat of a hi story of the
evolution of Nebraska's fence and herd laws. That may be of
interest to you when you have more leisure time to study
that. State laws governing partition fences were typically
first enacted at early settlement and have no t changed
appreciably since that time. Western state fence laws arose
in an o pen ra nge a rea when many states adopted fence-out
l aws, meaning the livestock owners were no t li able f o r
damage by trespassing livestock, and neighboring landowners
had the burden of building fences t o ke ep li vestock off
their property. Since that time, herd laws, as I mentioned,
have largely re verted to fence-in. L aw s recognize a duty
of livestock owners to enclose livestock and liability lying
with the livestock owner for trespassing animals. H owe ver,
states have a lso e nacted partition fence s tatutes that
continue to compel joint responsibility for b u ilding and
maintaining fences by adjoining landowners even though in
many situations a landowner may n o t hav e a perceivable
benefit. These laws which made...designed...for a...for an
open range area ar e in creasingly questioned a s being
unnecessary and unfair in light of evolving rural land uses
and ownership patterns. The addition...this contains a very
e xcellent summary of case law around the na tion that ha s
been brought by challenging the constitutionality of state
fence laws. In some cases, they' ve been upheld and ot hers

cases, courts have s truck down compelled contribution
statutes on t he grounds above because the courts have said
there's no...little to no le gitimate government interest
remaining particularly when the complaining landowner is not
a livestock owner. However, there is considerable case law
that have upheld compelled contribution statutes, including
case in Iowa which...including a case against Iowa law which
is very similar to Nebraska, contains a feature that allows
for enforcement of th e contribution obligation through
special assessment. They' ve upheld that finding one or more
of the following legitimate public interests to justify the
use of the police power t o compel c ontribution. One,

not. Case law around the nation has been mixed. In some
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decreased disputes and litigation arising from trespassing
livestock; enhanced landowner privacy and le ssening of
trespass and adverse possession conflicts that would a rise
more frequently without clearly marked rural boundaries;
some enhancement of public safety; physical separation of
conflicting land u ses; and in teresting mitigation of the
impact of conflicting land use intrusion into traditionally
agricultural are as. The bill d rafted would a ddress
constitutional issues in the following ways. By pro viding
shared responsibility arises only w hen both adjoining
properties are used for agricultural purposes except where
both parties lie in an agri cultural zoning. T hat both
parties or at least one of the part ies are agr iculture
properties appears from review of relevant case law to be a
factor in courts finding sufficient public interest exists
to allow a com pelled contribution. The bill retains
language that compels only a just proportion contribution,
similar language that's in Ne braska law today. Sim ilar
language interpreted in an Ill inois case s uggests that
allocation responsibility can be adjusted to something other
than 50-50 so th a t t he allocation is appropriate to the
circumstances. A fl exible just proportion allocation is
less likely to impose an unjustified burden on a landowner
and lead to a finding that the law in invalid a s ap plied.
That the just proportion is intended to be flexible to have
a meaning other than 50-50 if appropriate is reinforced by
adding clarification that th e eq ual s h are contribution,
50-50, still applies when b oth pa rties p lace l ivestock
against the fence. The bill provides for initial referral
of...the opportunity for re ferral of th i s di spute to
mediation would tend to result i n resolution short of
litigation and addressing potential constitutional issue.
And finally, the bill privatizes fencing disputes providing
f or direct civil enforcement. We ' re removing a number o f
exercises of th e police p ower under this bill to compel
contribution. Basically, the di rect intervention of
governments is now minimal under the bill, merely providing
a forum through the courts for private parties to resolve
the dispute themselves. The bill addresses some procedural
vagueness, some contradictory methods of remedy that e xist
under the bi ll . The bill...we think that one of its
advantages is discouragement of confrontational resolution.
One of th e flaws with the existing procedure is that its
informality and re latively small expense ma y actu ally
encourage invoking fence d ispute pr ocedures rather than
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encourage private resolution shor t of gover nmental
intervention. Section 8 of the bill expressly provides that
the state of Nebraska shall have the same responsibilities
as a private landowner with r espect t o div ision fences
unless otherwise specified. Exi sting Section 34-111 again
which is one...among the repeal...outright repealed sections
appears to contemplate that the state may be a party to a
view...fence view and provides that claims against the state
awarded by f en c e v i ewer s may be pu r sued und er
S ection 81-1170.01. However, review of relevant case l aw
s uggests it is unc ertain that t his se ction serves a s
sufficient express waiver of sovereign immunity for the same
liability for division fences that a pply to priva te
landowners. We have received a communication, and I' ll hand
that out when I conclude the testimony, from the Department
o f Roads who arrived at the same conclusion that th e bil l
would impose a liability they don' t...they currently don' t
have. The bill addresses cases that are in progress prior
to the change i n the law th at those that are initiated
before the effective date of the bill will continue to be
resolved in t he manner currently provided under law. The
bill contains the emergency clause precisely for the purpose
of minimizing the number of cases that might a rise b efore
the law becomes effective. And finally, I mention that the
bill again adding additional public interest to o ur fence
law in th e mo dern s ense. We think it pro vides some
incidental reinforcement...zoning reinforcement in that the
bill spe cifies that in areas zoned primarily for
agricultural or horticultural use, the duty of contribution
exists if eit her of the properties are ut ilized for
agricultural use. Thus residential and other intrusive land
u ses into agriculturally zoned areas face the pr ospect o f
fencing contribution as they do today. In all others...all
other areas, the duty of contribution exists only b etween
adjacent agricultural land. That's why we believe the draft
would have a modest incidental benefit of reinforcing land
use planning that attempts to preserve and enhance areas for
agricultural use and discourage residential development and
other conflicting land use intrusions into farming areas. I
apologize for the length but there was a lot of research and
things that I needed to get into the record. Before I end,
Senator, I ag ain...the page...I do have t wo lett ers.
(Exhibit 3) One is a letter from Senator Vickie NcDonald in
suppor t o f t h e b i l l . (Exhibit 4) And the other is the
letter from the Department of Roads that I mentioned. The
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committee clerk has the originals and I'd ask her to enter
those in the record at this time.

SENATOR K R ENER:
Burl i n g .

SENATOR BURLING: R i ck, does it have...does the dispute have
to go to court before it could go to a mediator?

RICK LEONARD: No . You can take a court (sic) t o med iator
on your ow n . You do n't have to involve the courts. Wh at
this bill sets up is the procedures that if you do i n i tiate
the claim, mu c h as w e ha v e some procedures for the court
providing opportunity for med iation, for instance, t he
parenting act. Tha t the court provides an opportunity for
the parties to kind of put the case on hold for awhile, meet
with a mediator, and then come back. And p arti cularly in
s ome situ ations we feel that that pro vides a bette r
o pportunity fo r res olution i n formally o u tside of goin g
through the full litigation process.

SENATOR BURLING: So with this bill as proposed and there is
a dispute, then what's the process for the parties to go to

Okay. Any questions of Rick? Sen ator

a med i a t o r ?

R ICK LEONARD : What the b ill d oes .
. . th e b i l l b a s i c a l l y

proceeds in this way. That a landowner who.. .the law still
d oes c o mpe l p a r t i c i p a t i on i n a d i v i s i o n f e n c e a s i t d o e s
today, when one landowner desires it. What the bill would
say is th at that landow ne r first n otifie s th is
l andowner . ..the adjacent l a ndowner t o say I would like to
work on this fence t hat needs rep aired or I 'd like to

is unresponsive to that , the b ill p rovi des that th at
landowner has up to a year to initiate a claim in the county
court . Th e ye a r i s p r ov i d e d . . .i t s pe c i f i e s t h e l a n d ow n e r
c ould go ahead and complete the fence himself which in tha t
case the cause of action is...as he sends the letter he can
ask for e ither wha t I call .. .what's perf ormance or
contribution. Eith er w ould you please build this half of
t he fence, or would you come out and help me, or would yo u
please, let's go to th e stor e and buy the materials, or
contribution. Part of t he rea son w e sp eci fy the
contribution is th e very fa ct of land ownership patterns
today. The law was written in a time w hen eve rybody k n ew

construct a fence. The l andowner.. .if that other landowner
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how to bu ild fences. And we anticipate there are more and
more instances where a per son m ight h ave a liability,
doesn't have expertise in building fence, and would ra ther
gust say let me contribute rather than ask me to go out and
build this. The law ...then on c e they . . . t h e c l a i m wa s
initiated i n the coun t y court . What th i s bill does is
s pecify that the court would then ask the parties t o firs t
attempt mediation u n less ei ther p arty we re to object to
that. And parties need to retain the opportunity to o b ject
to that, in part to avoid some procedural issues that could
come into play, and in part because of to be in line wi th
our constitutional provisions of access to the courts. If
e ither party...if the parties did do t h at ...went t o th at ,
the law says that we' ll give you 90 days to work it out. I f
you work ou t something, report it to us and that' ll be the
resolution of this case. If you don't work it out or if you
don't want to go to mediation, we just simply proceed to a
case. Part of the reason we put the mediation in there is
in part to replicate the function of the fence viewers today
in that the fence viewers are a f a ct-finding t r ibunal wh o
essentially, b y imposed ar b itration, impose the relative
responsibilities. W e ...the mediation would tend to res u lt
in the same result, but under a more mutually agreed thing
rather than an imposed arbitration.

SENATOR BURLING: Thanks, Rick.

SENATOR KRENER: Se nator Wehrbein.

SENATOR WEHRBEIN: I want to give you a scen ario which I
think is typ ical, a t least in my country now where people
don't want fences. Say I want to fence on a half mile so a
q uarter mile is mine and a quarter mile is my neighbor. H e
i s adamant. He not only doesn't want a fen ce, h e's no t
going to pay a nickel to do it and I can take him as far as
I want. So I go to court, go th rough th e mediation, go
through t his process, what is the basis of the court. . .what
wil l t h e d e c i s i o n o f t h e c ou r t b e b a s ed o n ?

RICK LEONARD: Th e r ea s o n w e ' v e . . .there are tw o all ocation
t h i n g s sp e c i f i e d i n t h e b i l l . On e i s a j u st p r op o r t i on .
That is currently the current law. That has been in similar
p rov i s i on s , b e en i n t e r p r e t ed i n I l l i n o i s an d i s i n t h e
Illinois laws and been interpreted in a case before it there
t ha t )ust proportion may mean an allocation rather...less
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than 50-50, and it's important. The case I'm talking a bout
was a case where there was a very large livestock operation,
and wa s ad 3acent to a land actually owned by a widow in a
nursing home. An d how they got this all the way to the
Supreme C o urt, s he actu ally d i e d in the co urse of this
litigation so they pursued against her estate. The court
s aid , y o u kn o w, i n l i gh t o f t h e o r i g i n a l p u r p o s e s o f wh y we
had this fence law no longer exists today. So therefore,
I'm going to look at the more gust allocation is what value
each derived from the fence and t h e court. arrived at an
allocation o f resp onsibility tha t was less than 50-50 in
that case. The only point of where we specify 50-50 is when
both landowners have livestock, use the fen c e to conta in
livestock. So whe n we take this bill probably in a lot of
the livestock raising areas, the Sandhills and the ranching
areas cf the state probably has little to no effect. And it
shouldn't because t h at's the area where the original parts
of t h e l a w ar e p r ob a b l y s t i l l . . .

SENATOR WEHRBEIN: Where both sides want it.

R ICK LEONARD: R ig h t.

SENATOR WEHRBEIN : Ye a h .

R ICK LEONARD: T hey both want it. I t makes sense in th ose
a reas .

SENATOR WEHRBEIN: In my area, that's long gone.

RICK LEONARD: R igh t. Yo u ' re probably in a. .
. you ' r e i n a n

area where the problems with the la w are coming he r e in
Nebrask a an d e l s ewh e r e . I se e we h a v e o n e o f o u r . . . a n
at t o r n e y he r e . Neb r a s k a ' s l a w wa s a r gu e d . . . has n e v e r b ee n
addressed on this con stitutionality i ssue. Ther e was a
case, however, that did reach the Sup reme Cour t in 2000 ,
Prucha v Kah l and t . That d id raise the se very
constitutional issues that are raised...that are d iscussed
in this article. The bill...the case was before the Supreme
Court for a procedural issue and the court did make a ruling
that. they c ould go back to district court and argue. As I
understand the case, though, was settled out of court before
it was settled. W e actually happen to have the attorney who
represented one of the parties in that case and did a lot of
research on the constitutional questions that I ' ve been
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d isc u s s i n g h e r e .

SENATOR WEHRBEIN: Thank you for now. (Laugh)

SENATOR KREMER: An y ot her questions? I probably didn' t

later from P lattsmouth, and Senator Erdman is the cochair
from Bayard and I think he has to leave again to introduce a
bill pretty soon. So , the just p r oportion, who d ec ides
that? Do you . ..if I was to want the neighbor to help build
a f en ce I wo u l d d e c i d e wh a t I t h i n k sh ou l d b e j u s t
proportion and if he d oesn't agree then it goes on or who
decides that, the just proportion?

R ICK LEONARD: Aga i n that's a jud ic ial det ermination to

i ntroduce Senator Wehrbein. I think he came i n a little

make. . .

SENATOR KREMER: But if I can't make that agreement with the
neighbor to sat isfy b oth th rough just negotiation that' s
when somebody else decides for me. Is that right?

R ICK LEONARD: Ri ght. A s I understand that, I ' m glad you
brought that up. I w anted to make the point that the fence
l aw. . .landowners xn Nebraska are free to arrive at whatever
resolution and sharing and allocation of responsibility for
a fence that they want. The fence law is not nece ssarily
the preferred one, It's basically the default in the rare
event . . .

SENATOR KREMER; Ok a y .

RICK LEONARD: . . . when t h e l a nd o w n er s ca n ' t ag r e e .

SENATOR KREMER: So yo u . . .

RICK LEONARD; So certainly landowners are free to agree.

SENATOR KREMER: So you try to agree an d it cou l d g o to
medxatxon so somebody else try to help you agree. . .

RICK LEONARD: Ye ah .

SENATOR K R EMER: . . .and if you can't do that then goes to
the courts and somebody else decides.
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R ICK LEONARD: R ight .

SENATOR KREMER: Ok a y .

RICK LEONARD: R i ght .

SENATOR KREMER: An y other questions of Rick? S eeing none,
thank you, Rick. So we' re ready t o take the first in
support of the bill. Just...yeah, that's it.

SHERRY S C HWEITZER: (Exhibit 5) Good afternoon. M y name is
Sherry Schweitzer, that is S-c-h-w-e-i-t-z-e-r. I am the
Seward Co unty C le rk and also the cochairman for the county
clerk's legislative committee. County clerks have many jobs
and most jobs are clerical in nature, for instance, i ssuing
car titles, administering elections, board secretary, and et
cetera. Fenc e viewing isn' t, and xt really has not been a
good fit in our office. We ' ve tried ou r best but have
finally come to the reality that this...there's got to be
another way to handle thxs most unusual event. I was h ere
at the hearing last year for LB 706 informing you all about
f ence viewing. To jog your memory just a little bit on t h e
subject, I' ll give you a quick lesson on how it is processed
right now. On e land o wner is up s e t at the neighboring
landowner because he won't keep his share of the fence in
good condition. They give the county clerk a notice in
writing that we are to commence a fence viewing. We have to
pick three people to be on a fence viewing board. These
three must own agricultural land, or livestock, or both. We
must notify both l andowners of a time in which this fence
viewing board will go and view the fence. B oth landowners
are given a tim e when they can have their say. The board
must inspect the fence, and make an order, and decide if one
or both of the landowners are at fault, and what repairs are
necessary, and who is to pay. The board must make sure the
fence is fix ed , an d if not, they can hire it done and the
cost be assessed to one or both of th e lan downers' t axes.
What the st atutes d on't sa y is that th e neighbors are
usually not good friends anymore. It doesn't say that fence
viewing board is actually acting as a mediating board. It
didn't say we should send the sheriff out to keep peace, but
many county cl erks ha ve done it anyway. Alth ough county
clerks have done their best for this subject, it is just way
beyond our scope. LB 9 3 4 is a bill t hat w ill serve the
subject r ight. It will make the neighbors try to resolve
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t he problem and will do so under those who can mediate t h e
process correctly instead of t he county clerk and a few
local farmers down the road. The Nebraska Fa rm Mediation
Act already in existence is t h e perfect place for fence
viewing disputes. Expanding its horizons to include t hese
fence disputes i s another way to utilize a service already
organized to help the rural residents albeit in a ne w w ay .
I ' l l t a k e .

. .

SENATOR KREMER: T h ank you, Sherry. Anyone have questions?
Have you personally had to go out and be a fence viewer and
negotiate a dispute?

SHERRY SCHWEITZER: Y es . I hav e fac ilitated two fence
v iewings in the last 5 years. I' ve climbed hills w ith the
fence viewers to look at fences. I' ve had problems with a
fence not being repaired w here I have had to asse ss th e
amount that i t cost to repair the fence against the taxes.
I' ve had bad letters wrote to me bec ause o f the fen ce
viewing d i spute a n d their decision, and it's not in a good
p os i t i o n t o b e i n .

SENATOR KREMER: Do you take a hammer and staple a long and
help sometimes when you' re there?

SHERRY SCHWEITZER: A ctua l ly, the fen ce is not repaired
r ight at that time, but I do take tape measure to mark o f f
the halfway mark, and a can of paint so we can spray the
post, and make sure that everyone knows which half is which.
I can remember my first time. Even though I grew up on a
farm, I di dn't know who was suppose to take care of which
half, and so I had to actually go to my father and say. . .

SENATOR KREMER: And d o a little studying?

SHERRY SCHWEITZER: Y e ah, I did.

SENATOR KREMER: Any questions? S enator Wehrbein.

SENATOR WEHRBEIN: I d on 't w ant to prol ong it but
)ust. you' re pro bably the on e wh e r e you' ve been out
a ctua l l y d o i n g i t .

SHERRY SCHWEITZER: Vh - h uh .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 934Committee on Agriculture
Januar y 2 4 , 20 0 6
Page 1 5

SENATOR WEHRBEIN: There must be resistance to an el ectric
fence xn th x s case. Peop le w an t ...are they insistent
upon. . .I mean most people today just build an electric fence
and t h a t . . .

SHERRY SCHWEITZER: Uh - h u h . We ' v e h ad . . .

SENATOR WEHRBEIN: . . .instead of arguing.

SHERRY SCHWEITZER: R ight . It depen ds wh at ki n d of
livestock i s on each s id e of the fence. One of my fence
disputes involved race horses on one side and so the oth er
sade was j ust s ome gr azing cattle, And so they needed
barbed wire fence. They insisted upon and of course the one
with race horses did not want that.

SENATOR WEHRBEIN: Ok ay, all right.

SHERRY SCHWEITZER: So , you know in my situation, the barbed
wire fence was instruct...constructed and then the landowner
with the race horses dad construct his ow n el ectric wire
f ence i n s i de . . .

SENATOR WEHRBEIN: On his side?

SHERRY SCHWEITZER: . . .of his land. R ight.

SENATOR WEHRBEIN: Th a nk y o u .

SENATOR KREMER: Any other questions? Thank you, Sherry.

SHERRY S C HWEITZER: (Exhibit 6) I also have some testimony
here from the Jefferson County Clerk.

SENATOR KREMER: Oka y .

SHERRY SCHWEITZER: I would just lik e you to pass that
a round an d co n s i d e r t h a t .

SENATOR KREMER: Okay , w e will enter it into the record
t hen . Tha n k y o u .

SHERRY SCHWEITZER: Th a nk y ou s o m uc h .

SENATOR KREMER: N ext testifier in support?
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MICHAEL KELSEY: Good afternoon, Senator Kremer and members
o f t h e Ag r i cu l t u r a l Com mi t t e e . My n a m e i s Mi ch a e l Ke l se y ,
that x s M-i- c-h-a-e-1 K- e -1-s-e-y. I ser ve as executive
vice president for the Nebraska Cattlemen and am here to
provide testimony in support of LB 934. I should mention up
front that the chairman of our natural resources committee,
Craig Utter, who himself is a Sandhills rancher wa s una b le
to be he re and has actually done a lot more fencing than I
have, Mr. Chairman, here lately at least.

SENATOR KREMER: We could help that out, if you want to come
out sometime.

M ICHAEL KELSEY: I would be happy to try to d o th at if I
could, so...but he d oes ha ve a keen interest in this and
I ' ve spoken with h im on seve ral occ asions a b out thi s
particular b ill . Th e b a sic purpose of LB 934 is to update
Nebraska law. A s you' ve heard in the bill 's in t roduction
and as stated in th e statement of intent, Nebraska, and
other western, an d M id western st ates fe nce laws w ere
typically first e n acted a t v ery ea rly settlement to be
applicable in an open range context and h av e n ot ch a nged
appreciably since that time. LB 934 is intended to adapt to
the law of division fences to be more in line with fence-in
rules that prevail today under Nebraska's herd laws and to
those public interests in division fences that arise in the
modern context. There's several components of the bill that

appreciation f or. N am ely , providing for encouragement of
private negotiation. LB 934 also provides for the
utilization of informal dispute resolution through mediation
zn hopes of reso lving d i vision fe nce liabilities issues
before the parties resort to litigation. As NC unde rstands
t h e b i l l . . . s t i l l , h owev e r , a l l o ws t h a t sh o u l d p r i v at e
negotxatxon no t be b e successful, l andowners ca n seek
resolution of fence disputes through litigation. This maybe
especially important in times when nonagricultural use land
xs adjacent to agricultural use land and there is a d ispute
between landowners over t he value of a good fence. In
closing, the Nebraska Cattlemen legislative committee w ill
be meeting tomorrow t o fur ther discuss this bill and its
implications. We would urge the committee t o for ward the
bill to G ene ral File. And I'd be happy to try and answer
s ome ques t i on s .

the Nebraska Cattlemen have a keen in t erest in and
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SENATOR KREMER: T h ank you, Michael. An y questions? Seeing
none, thank you for your testimony.

MICHAEL KELSEY: Th a n k y ou .

SENATOR KREMER: Next who would like to testify in support?

JON EDWARDS : Good afte rnoon, Chairman Kremer, members of
the committee. M y n ame xs Jon Edwards, J-o-n E-d-w-a-r-d-s,
and I am here as a representative of the Neb raska
Assoc>at>on o f Cou nty O ff icials in support of Legislative
Bil l 9 34 an d I b e l i e v e b a s e d on t h e pr e v i o u s t e s t i mo n y y o u
can se e the practical need for this bill. S o I won't take
any unnecessary time of the committee othe r than to just
reiterate ou r supp ort fo r the b ill and to thank Chairman
Kremer and the committee for including the county o ff icials
i n d i s cu s s i o n l ea d i n g u p t o t h i s l e g i s l a t i o n . And wi t h
that, I would just ask that the committee support the bill.

SENATOR KREMER: Thank you . An y qu estions of Jon? Jon do
you know of any . has there been a number of county clerks
that have had to do the fence viewing that has been kind of
a pro b l e m?

JON EDWARDS: It 's my understanding that there have been a
few that...typically, you know, it's the kind of an issue as
the chair was stating before that can be very divisive. So
you only need a couple of instances where you have clerks in
positions that t hey really p r obably shouldn't be in, you
know, xn this time and maybe it's something t hat could be
better done be tween th e two par ties or in the judicial
system. So, you know, it has become an issue at times fo r
c le r k s . . .

SENATOR KREMER: Oka y .

J ON EDWARDS: . . . around t h e st a t e .

SENATOR KREMER: Th a nk y ou , J o n .

J ON EDWARDS: Ok a y .

SENATOR KREMER: Anyone else wish to testify in support?
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JEFFREY BUSH: Hello. My name is Jeffrey H. Bush, B-u-s-h.
I 'm that attorney that R ick Leonard was referring to. I
argued the case before the Supreme Court involving the fence
viewing laws. And I am here t o support this new bill
because I think the old fence laws are just unworkable as
they exist. And I just want to make t hree b rief p oints.
Number one, I would agree with the analysis of Mr. Leonard
regarding the unconstitutionality of the bill. And in the
case that I was involved in which was t ,
the one landowner didn't have an y li vestock and ot her
landowner was a cattleman who had a real interest in getting
a fence erected between these two adjoining properties. And
Nr. Prucha had a forest, basically, in the hills in Burt
County where I practiced law and Nr. Kahlandt had pa stures
in the h ills w ith h i s ca ttle on it. Mr. Kahlandt had
no...had let the fence dilapidate. It was a dilapidated
fence and he needed it rep laced to keep his cattle from
wandering over on Mr. Prucha's land and out on the highway.
And so he summoned the fence viewers in that case, and their
decision was t hat n ot only did Nr. Prucha with the forest
have to contribute half of the cost of the fence but he also
had to lose a bunch of his trees. And this was a long fence
line, it was about half a mile long. And they ordered that
those be bulldozed which actually did occur. And so, it was
a very bad th ing for Nr. Prucha and I argued in that case
that the fence law as applied to him are u n constitutional.
And I really b elieve that i n th a t si tuation where one
landowner has no livestock and the other l andowner has
livestock and w ants the fence, the existing fence laws are
probably unconstitutional and that would be a problem. But
that case was nev er res olved by the Supreme Court. T he
other aspect of that is the current fence law cr eates a
special assessment which is strange...a strange part of the
'94 law because the special assessment is an ex ercises of
the police power. And if you...I believe the case law is if
you don't receive a benefit proportionate to the cost of the
special assessment then it is a taking contrary to the state
constitution and the federal constitution. Also, I wanted
t o make the point that special assessment as it exists i s
basically unworkable because I' ve had clients who also want
the fence erected and get the s p ecial assessment because
t hey ' r e deal i ng with absentee landowners or what have you.
And once you get the special assessment giving you the right
to collect the money you have to get the county treasurer to
collect it. And usua lly a s yo u' ve heard, the co unty
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officials not eager to get into these disputes. So then you
have to get the county officials to do what they' re supposed
to do an d they really don't want to do it anyway. So it' s
very difficult the current situation. Very d ifficult and
y ou really n eec' to do some thing to fix this thing. T h e
thing is the special assessment is basically, in my opinion,
the only person who can really directly enforce a spe cial
assessment is the local authorities such as municipality or
a county. And there's nothing in the sta tutes that I ' ve
seen in analyzing that that shows how an individual can sue
to collect the special assessment or foreclose the s p ecial
assessment. So th is new bill giving the 3udicial remedy is
really excellent because you get past all that an d you go
d i r e c t l y t o j u st i ce a n d t h a t ' s wh a t t h i s b i l l d o e s . I
really like what Mr. Leonard has done and I rea lly sup port
t he b i l l .

SENATOR KREMER : Th ank you , Jeffrey . An y quest ions?
Senato r W e h r b e in .

SENATOR WEHRBEIN: Un d e r t h i s n ew b i l l , t h i s t i mb e r i s a
wonderful example. Really the only answer is going to be
for the one...the landowner who wants the fence to put it up
a nd do (sic) his own money. I mean an e lectric fence i n
this case is imp ractical through timber. I mean at least
t imber that I have in mind. It re a lly w ou ldn't la s t very
long. So you'd about have to go to a good fence, and you' re
going to ha v e to doze some trees which I guess would be on
your side. And under t his pr ocess, th e an swer is th e
landowner is going to hav e to pay entirely for his own
fence. Especially if we follow the u n constitutional r oute
of forcing a guy ...I mean I have a lot of fence in our
country that goes through timber, so. . .

JEFFREY BUSH: Right. That's what Mr. Kahlandt did. He sort
of snuck the fence in, in the middle o f the summer a nd
Mr. Prucha just found ou t about it by d riv i ng by his
property which was rather large. And one day he just found
out that Mr. Kahlandt had bulldozed a large amount of trees.
(Laugh) So M r . K a hlandt had to do it on his own and then
had to collect it somehow. But. . .

SENATOR WEHRBEIN: Tha t 's what he decided to d o , right or

wrong , i n e s s en ce ?
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JEFFREY BUSH: Right. It was essentially.

SENATOR WEHRBEIN: But what we' re really going into a new
era. That's my term, maybe it isn't true. But if you want
a fence on your property, you pay for it yourself in many
cases.

J EFFREY BUSH: Yeah and then you h ave to collect t h e
contribution. . .

SENATOR WEHRBEIN : Fo r . . . i f t h a t ' s d u e . I t mi g h t . . . a co u r t
might rule that there's no benefit to the adjacent landowner
s o he wo u l d n ' t hav e t o pay any .

J EFFREY BUSH: Co r r e c t .

SENATOR WEHRBEIN: I mean that would be up to the court. I
u nder s t a n d t h a t .

JEFFREY BUSH : R igh t . But und er the new bill, you have
direct means of doing that under the old bill.

SENATOR WEHRBEIN: Y e ah .

JEFFREY BUSH: I t's a special assessment and you have to go
t h r o u g h . . .

SENATOR WEHRBEIN: I understand.

J EFFREY B U SH : . . .all this process and the county treasurer
really doesn't want to do it and s o you . . . I j u s t . . . and I
don' t know how you can collect a special assessment, other
than a tax sale. And you have to get the country t r easurer
to sell the property at a tax sale.

SENATOR WEHRBEIN: It can't be a lien, right? It can't be a
l i e n a g a i n s t t h e pr op e r t y ?

JEFFREY BUSH: Currently a special assessment?

SENATOR WEHRBEIN: No . Under this...yes.

JEFFREY B U SH: Current ly , it w ould be a lien but I don' t
k now h ow y o u c o l l e c t t h e l i e n , a nd I t h i n k sp e c i a l
assessment expires af ter ten years. So I' ve had a farmer
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w ho got the special assessment through my efforts and then
the country tr easurer t old t he far m er, we ll, you can' t
collect it until this landowner sells his property. Then
he' ll have to pay the special assessment plus the interest
on zt. So tha t' s...in that county o fficial's opinion,
there's nothing further t his land...this farmer can do to
collect his money. And I...it's really hard to see how you
c ol l e c t a sp e c i a l a s se s s men t i f y o u ' r e a p r i v at e i n d i v i d u a l .
Special a s sessment, as it's classically known, is collected
b y a m u n ic i p a l i t y o r a p o l i t i c a l s u bd i v i s i on b u t n o t b y a n
x ndxvzdua l .

SENATOR WEHRBEIN: Y e ah . I un d erstand. Yes .

JEFFREY BUSH: And the only statute I' ve found in Chapter 77
that deals w ith tha t on l y g ives that authority t o a
municipality, or to a coun ty, or to som e gov e rnmental
agency .

SENATOR WEHRBEIN: Not for a private use'?

J EFFREY BUSH: Ri g h t .

SENATOR WEHRBEIN: Y ea h .

JEFFREY BUSH : So , it 's unworkable as it is. In this new
law, once you get the judgment in court and then that wi ll
become a lien and that must be paid or else you have all the
consequences of a clo u d on the tit l e of a n onpaying
landowner. So that's much more direct and efficient way for
a farmer to get his money.

SENATOR WEHRBEIN: Th a n k y ou .

SENATOR KRENER: If you had a very willing, and cooperative,
and generous neighbor, he may pay for part of it even if it
wasn't any of his...I mean, it's not, to say that one person
nas t o p a y f or a l l o f i t , i f t he ne i ghb o r i s wi l l i ng unde r
the law. How would...if LB 934 would have been in effect at
the tame o f yo u r di spute would it have...how would you
foresee it would have been settled? Would it have gone clear
to court do you think then?

J EFFREY BUSH: Well, yeah. I think it would have had to g o
through court. In all the cases that I' ve been involved in,
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x t ' s a dispute that can't be solved amicably. They have to
have some s t ack to get the other party to contribute the
m oney and that's the only way that I would get i n volved is
where they are really at one another' s...well, not agreeing.
If you agree, it's fine but if you don't agree...

SENATOR KREMER: If you don' t, then you have a mechanism to
use?

J EFFREY BUSH: . . .you need an enforcement tool. Th is is a
much better way to enforce that contribution.

SENATOR KREMER: Thank you. Any other questions of Jeffrey?
I want to thank you personally as a committee for the help
you' ve given us on thzs bill over the interim, too, as we' ve
stud>ed this. So appreciate that.

J EFFREY BUSH: Th a nk y o u .

SENATOR KREMER: O kay . Thank you for you r test imony.
Anyone else wish to testify in support?

JOHN HANSEN : Ch airman Krem er, members of the committee,
good afternoon. For the record, my name is John K. H a nsen,
H-a-n-s-e-n. I'm president of Nebraska Farmers Union appear
before you to day . We are i n support of this bill but I
wouldn' t, you know, give too much credit to that on account
of we s upported the last bill that created the situation
that didn't really work, too. And the reason w e d id th at
was because what we had bef ore wasn't working very well
either. And so, another example of perfectly good the ory
riddled by fact and experience. So the current system, I
guess we would agree, is not working nearly as well as we
had hoped it wou l d wh en we did that when Chairman Dierks
took a shot at it. And I think that this moves f o rward in
some constructive ways and that it certainly lets folks who
can get along, get along. And for folks who don' t, why then
you' ve got at least a mediation process that we think is a
good place to start, and if that's exhausted why you haven' t
given up your legal standing. But I...our only concern, I
guess with this, and I'm not sure how you remedy it is that
the folks who do have livestock, and do want and need good
fences, are still in our judgment probably going to end up
on the short end of the stick and be pretty much where we' ve
been for a long time. W h ere we have neighbors who have no
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livestock and that we will bear most of the cost most of the
time for fen cing li vestock. And w ith that, that is my
enthusiastic support for this b ill. I h ope it doesn ' t
condemn the bill by the way.

SENATOR KREMER: Th a nk you, John. Any questions for John?
Thank you for your testimony.

J OHN HANSEN: Th a nk y ou v e r y mu ch .

SENATOR KREMER: Anyone else wishing to support...testify in
support ? I n oppos i t i on ? T est i f y i n oppos i t i on ? Pl ease
c ome f o r war d . An yb o d y . . .okay. No opposi tion? Okay .
Anyone wishing to testify in neutral p l ease com e for ward.
Couldn't tell if you were sta nding up rea dy to go for
opposition or not, so...

MARVIN HAVLAT: (Exhibit 7) Senator Kremer, members of the
committee, my nam e is M ar vin Havlat, that's H-a-v-l-a-t.
I 'm a t 1828 Sunrise Road, Milford, Nebraska 68405. I hav e
here on this computer a fencing situation that exists on my
f arm in Seward County and the reason I'm neutral, I'm no t
even sure if it a p plies here. But it concerns a windmill
that sits near the road and I' ve fenced this w indmill off .
And this c oncerns the part of the bill where the six-foot
setback with a hedge behind it for 7 years. I'd like to
show you this picture if I could.

SENATOR KREMER: Just by turning it around you mean?

M ARVIN H A V L AT :
p re t t y . . .

SENATOR KREMER: W e ll, we could try.

MARVIN HAVLAT: B ecause it's not plugged in.

SENATOR KREMER: No, it's not showing up very well.

MARVIN HAVLAT: Can you see that?

S ENATOR KREMER: Sort of , it 's just the righ t angl e ,
so. . .okay.

MARVIN HAVLAT: R ight there? Okay. O ver here's the county

I don't know i f you could see it, it' s
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road, here's my fence, and there's the windmill.

SENATOR KREMER: The page cou ld carry it around here if
you'd like to, she would just love to do that I think. you
can go ahead with your testimony.

MARVIN H AVLAT. Okay . I want to fence my windmill off, and
maybe the county because the windmill is o n the rig ht of
way, they maybe wan t me to go on the other side of the
windmi l l . So i f I h av e i t wh e r e i t ' s a t n ow , i t ' s l i k e s i x
feet away and then I could plant a hedge behind it, I guess,
to maintain my fence. But the fence sits maybe six feet off
the roadbed, and it 's pr obably off the edge of the road
probably six feet maybe not quite but it just sits right at
the edge o f my windmill tower. And I just wanted to point
that situation out in the fencing law. A li tt le fart h er
down th e road the re is a s tream that comes almost to the
edge of the road, and I' ve put a fence up that barely skirts
the edge of that stream. So it's probably closer than the
six-foot setback, but then there's a 20-foot drop-off. A nd
so I'd rather put my fence there than h ave som ebody dr ive
off into there. And s o I just want to point out those two
s ituations and I don't even know if they apply to this la w
but it seems like these are situations that you could think
a bout .

SENATOR KREMER: O kay. I w ould think if yo u w e nt to the
other party and was the county who and ask them, too, about
t ha t . . .

MARVIN HAVLAT: Well, they didn't know...I' ve already
that, sir, and they didn't know. They were kind of
"pssht," you know, wondering what to do there. Because
said maybe the windmill is like, it's a b out 100 ye ars
and it ha s, y ou kn ow , wha t yo u call the law where
a l r e ad y i n p l a c e ?

S ENATOR KREMER: I would think you could make a proposal t o
them and zf th ey agr eed to it. The n there's no problem

done
l i k e
they

i t ' s
old

then .

MARVIN HAVLAT: Well, that's what's going to happen soon but
I just wanted to show the situation that fe nce b ei ng less
than six feet from the edge of the road.
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SENATOR KREMER: Okay . Thank you, Did you have a sign-in
sheet that you dropped it? You do now.

MARVIN HAVLAT: Ok ay .

SENATOR KREMER: Any que st ions? Just a second maybe
somebody has a question for you. Thank you, Marvin.

MARVIN HAVLAT: Ok ay . Th an k y ou .

S ENATOR KREMER: Appr eciate your coming. Testi fying i n
neutral position? Welcome to the committee.

BILL KUEHNER: My name ....Mr. Chairman, members of the
committee, my name is Bill Kuehner, K-u-e-h-n-e-r, I live at
203 West 9th Road, Doniphan, and my family's been out there,
I think, about 138 years, something like that. But I'd like
to share a few of my experiences with fences and maybe it' ll
do you some good and maybe it won' t. But one of them, I had
a neighbor, oh, he just couldn't afford h i s half of the
fence. He just cried and everything else. The next week I
saw in the paper he was in China for six weeks on vacation.

SENATOR KREMER: Probably why he couldn't afford it. (Laugh)

B ILL KUEHNER: W hen he came home, he put up a new pivot and
a well. And th en I had another one that he just couldn' t
help fix the fence or install it. And this past ure w as
about 30 miles from ho me and I always left a considerable
amount of grass there for the next spring. I c ame back on e
spring and h e 'd l et the fence d own and you could see a
gopher run on it a half a mile away, but h e cou ldn't h e lp
fix fence. Then I h ad another time, the Game Commission
tore out a half mile of fence between me and them and th ey
proceeded to fill up some channels in the river and so I had
to get an attorney and get this stopped. And this was when
Mr. Steen was the Game Commissioner and I had a se nator by
the name of Kremer that was involved in that and I think he
was your father and we had quite a go-around out there. And
I will always remember that Steen and I got i nto a prett y
heated argument and final l y Sen ator K r emer said to
Mr. Steen, he said, I want you to know I 'm Chairman of the
Appropriations Committee. If you want to keep getting a
paycheck maybe you better leave this farmer alone. And that
ended that. (Laugh) Except they still haven't put their half
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of the fence in. (Laughte r ) . Then I h ad anot h er one .
There's no liv estock involved and my rows run north-south,
the nej.ghbors run east-west, there's no fence between us, so
he took xt upon himself to make his turn into his rows on my
side of the fence. My answer to that was, I took my 36-foot
disk went right down the fence line and put u s both in a
road. (Laugh) Then there's a problem of urban people coming
out and buy ing a n acreage and that's fine but there's the
p roblem of fence with those, too. Th e y mostly all have a
horse, and a cow, and a dog, and a sow and it gets towards
fall and they' re out of feed. The horse is chasing the cow,
and the dog is chasing the sow, and they' re all ov er your
fields. But t h at's about all I have to say, except that I
do hope you will not take away my ability to rem edy th ese
fence s ituations w it h the s e p eo ple that d on ' t wan t to
furnish their half. Thank you. Any questions?

SENATOR KREMER: Any questions for Bill? Bill, we hope that
this provides a remedy that...

BILL KUEHNER: We ll, I think it will.

SENATOR KREMER: . . .that's the intention of the bill, so..

B ILL K UEHNER: Ok a y .

SENATOR KREMER: Thank you for your testimony, Bill. Anyone
e lse w as h t o t e st i f y i n t h e n eu t r a l p o s i t i o n ? I f n ot , we
w ill waive c losing an d th a t w i l l e nd the hearing o n
LB 934. And we' ll open the hearing o n LB 1 0 18, S enator
Hudkxns. She is ready to go. We do have two bills
concerning the Wine and Grape Board and we wi l l hear the
other o ne following immediately afte r this bill,
so. ..Senator Hudkins, welcome.

L B 10 1 8

SENATOR HUDKINS: Good afternoon, Senator Kremer and members
of the Agriculture Committee. I am Senator Ca rol Hu dkins,
H-u-d - k - i - n - s , a nd I re present th e 21s t Legislative
D istrict. I'm introducing today LB 1018 and t his b i ll is
designed to open t he discussions on t he means to fund
promotional activities for grape p roduction i n N eb raska.
Over the past ten years, the grape industry has continued to
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g row. Th e indu stry wa s first fo rmally r ecognized b y
legislation crea ting th e W in ery and G ra p e Pro ducers
Promotional Fund. There was and continues to be assessed a
fee on wine produced in Nebraska to be used for promoticnal
a nd research funding. A board was es tablished u nder th a t
legislation to determine how the funds would be spent. It' s
not the int erest of this bill to r epeal that board but
rather to use the boa r d in th e fu rt herance of th is
legislation. A lso before this committee is LB 964 to be
i ntroduced by Senator Price. Bet ween that bill and min e ,
the discussion can occ ur as to the makeup, the direction,
and the purposes that should be fulfilled b y th i s boa rd.
Thzs legis lation is d raf ted for th e sole purp o se of
directing the discussion in a manner consistent w ith oth er
check-off programs c u rrently in use . The c orn check-off
s tatutes were used as the platform to s t ructure th e Gra p e
Resources Ac t as established in this bill LB 1018. N ew
wineries are being established and more gr apes ar e being
grown in the state of Nebraska. Are all of the grapes being
used in wine? Wel l perhaps we do need two separate boards
and perhaps not and this bill is to investigate all of th e
possibilities, And I would be happy to answer any questions
that you might have.

SENATOR KREMER: Thank you, Senator Hudkins. Any questions?
S enato r C u n n i n g h a m .

SENATOR CUNNINGHAM: Sena tor Hudkins, of the wineries that
are out there now, do most of them support your bill?

SENATOR HUDKINS: I can't tell you that. I don't know. I
think you a r e going to hear from one particular one that' s
not real supportive and I think you might hear from s everal
others that are supportive. So it's probably a mix.

SENATOR CUNNINGHAM: We ll I'd like to thank you for the work
you' ve done. Whether this bill is the right thang or not, I
d on' t k n ow b u t y o u ' v e done a lot for the wineries and we
appreciate that. Th at's value added agriculture...

SENATOR HUDKINS: And , Senator Cunningham, that i s wh y I
have always b een w orking w ith the wineries and the grape
growers is because it is an alternative crop. It ' s an ot her
way for t he far mers in Nebraska to increase their income.
And whether this bill is the way to go, Senator P r ice' s, a
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combxnatxon of th e two , or something else. This is just
meant for discussxonal purposes at this point.

SENATOR CUNNINGHAM: Th ank you.

SENATOR KREMER: Any o ther questions? S enator Wehrbein, I
thank I saw him first then Burling.

SENATOR WEHRBEIN: G o a h ead .

SENATOR KREMER: Ok a y .

SENATOR BURLING: Sena tor Hudkins, do yo u kn o w how man y
grape growers there are in the state?

SENATOR HUDKINS: I don 't at the present time because we
have more g r o w er s e v e r y y ear .

SENATOR BURLING: Ok ay . I w a s just thinking eight districts
per board. If 25 percent of the growers in each d istrict
sign a petition to put a person on, in some cases that could
be a very, very small number maybe, right?

SENATOR HUDK!NS: It could be.

SENATOR B URL ING:
d i s t r ac t ?

Twenty-five percent of the growers in a

SENATOR HUDKINS: Uh - h u h .

SENATOR HURLING: And that's why I was w o ndering ho w man y
there were xn the state. I supp ose the districts would
be. . .lines would be drawn so there is an even number of
growers in each district.

SENATOR HUDKINS: I woul d think, looking who's behind me,
that there are people behind me that could probably answer
that question.

S ENATOR BURLING: Okay. Oka y .

SENATOR K REMER:
quest>on .

SENATOR WEHRBEIN: I gu ess this is a dumb ques tion, but I

Senator Wehrbein, I think yo u h a d a
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missed w ha t you sa i d. What ' s the difference between the
W inery and Grap e Producers Promotional Fund a n d your
proposal, Nebraska Grape Resource Act? I mean I a pparently
a l r e ad y h a v e t h e . . .

SENATOR HUDKINS: We alread y ha ve the one and this is a
different title, I think Senator Price's bill if I'm correct
also uses my title or something very similar. And wh at I
said before, we have wineries and we have grapes. Are all
of the grapes being used for the wineries?

SENATOR WEHRBEIN: Oka y . I m iss ed that sen t ence. Th ank
you.

SENATOR KREMER: This would be two different boards?

SENATOR HUDKINS: It c ould be or if you...

SENATOR K R EMER : Or else they could combine them. That
would be up to the discretion of the industry there.

SENATOR HUDKINS: And your discretion, too, I suppose, what
you would like to see done.

SENATOR K REMER:
m any be l o n g . . .

SENATOR HUDKINS: Ask the growers and the.

SENATOR KREMER: . . .to the organizations, if there a re two
organizations or where we' re at on that.

SENATOR HVDKINS: Uh - h u h .

SENATOR KREMER: Okay . Seei n g no other questions, thank
you.

SENATOR HUDKINS; Okay, An d I will waive closing.

SENATOR KREMER: Thank you, Senator Hu dkins . Okay . I
failed to in t roduce Senator Chambers just arrived a little
while ago from Omaha and we thank you for coming . An yone
e lse w i s h i n g t o t est i f y i n suppo r t o f LB 101 8? I f y ou . .how
many others wo uld li ke to testify in support? Let me see
your hands please. Okay. Be r eady to come right u p and

I guess we probably need to ask them how
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have your si gn-in sheet ready and everything if you would.
Place it xn the box, thanks. Thank you.

DAVID HANNA: Sen ators. M y name is David Hanna, H-a-n-n-a.
I'm from Lexington and I rep r esent Millenium W i nery and
Vineyard and I also represent th e Nebraska Wineries and
Grape G rowers Association as president-elect. We h ave a
membership of 15 bonded wineries to date and over 100 of the
state's grape gro wers. In an s wer to a question, we think
there is approximately 200 and I think our m embership s a id
134, but I didn 't co unt because a lot of individuals are
members. The bill that is before you would place a fe e on
grapes grown in the state and the first buyer, usually the
winery, would deduct that fee from the proceeds of the sale.
It should be noted that wineries are also grape growers and
will be paying, as I understood it, the check-off fee on the
grapes that they produce in their vineyards. I bring thxs
point up as there as been some comments from our m embership
t hinking that the wineries would not be paying this fee. A s
I read the current laws, we will be paying the extra $10 zf
this goes through. S ome of the wineries in th e sta te, b y
the way, are the biggest grape growers. We have one newly
bonded one in the North Platte area t hat has 28 a cres of
g rapes. My wi nery, I have six acres, so they are big. T h e
association realizes that there must be funds to provide for
promotional research, education of the Nebraska grape, a nd
wine industry. The wineries already collect an equivalent
of $20 per ton. It's based on 160 gallons. We' re kind of
taxed on t he fin ished pr o duct al l of a sudden. Th e
160 gallons is what is produced by a very good ton, and we
pay out of that...out of our own revenue, not collecting it
from the grower. These funds are collected by the N e braska
Liquor Commission and administered by the current Nebraska
G rape and Wine Board. We w ould like to g o on record as
suggesting th e b ill be rev i sed to direct those check-off
monies toward the existing board. The current $20 generates
approximately $5,000. It's not much. Another $10 collected
on the grapes that are sold will make it another $ 2,500 o r
about $7,500 total. The w i neries would be paying $30 per
ton. The amount of monies generated should i n crease w ith
tame. Grape plants' peak production is between seven ard
n>ne years and we have whole lot that will be coming on line
before long, so this number should increase. The curr ent
board is five members appointed by the Governor and created
b y the Nebraska Grape and Winery Act. It is an advisory t o
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the Governor, to the Nebraska Liquor Commission, and to the
Department of Ag ric ulture. This year it allocated
30 percent to research through the university and 70 percent
for promotion of the industry. We f eel that there is not a
real need for a sec ond board with no more money than this
producing if you' ve only got 2,500, 3,000. It's going to be
tough to get seven people together and we think there's room
for talk on that. The f ive th a t are the r e a lr eady, i n
Senator Price's b i ll, there are some modifications that we
would like to do there. We j ust feel that t he con c ept is
correct. Th e ch eck -off is goin g to be n e eded for the
industry to step forward and prove that we are going to go
after an agg ressive p rogram...promotion and research. We
think that the committee could very well...rather, the board
could very well be the one that is currently in existence.
And that's the comments that I would like to make on behalf
of the association and myself. Thank you.

S ENATOR KREMER: T h ank you, David. An y questions? Senat or
B url x n g .

SENATOR BURLING: Thank you, Mr. Hanna. You say there is
currently a board of five appointed by the Governor?

DAVID HANNA: Ri g h t .

SENATOR BURLING: What's the criteria for membership? A re
they all grape growers or can they be who?

DAVID HANNA : They ' re basically al l w it hin t h e g rap e
industry, yes. We do have one person on that is from th e
university for the research side of it. Bu t all the rest of
them have ha d a grape b ac kground, either g rowers or a
w inery .

SENA1OR BURLING: Th an k y o u .

SENATOR KREMER: I h a v e a couple questions, excuse m e .
Currently you collect around 97,000 and a different means of
collecting than w hat the new proposal is. Why don't you
just increase your contribution now, because the next one
you talked about increasing it up $2,500 more and they' re
b oth . . .

DAVID HANNA: What it amount s to is the w iner ies are
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assessed $20 per 160 gallons of production.

SENATOR KREMER: Ok a y .

DAVID H A NNA : Ok ay . Th e g r a p e g r ow e r s a r e n o t a s se s s e d a n y
of that. Thxs xs basically.. .

SENATOR KREMER: So this would come from the gr ape growers
and the other from the wineries?

DAVID HANNA: Y eah. A n d what I'm trying to bring up is that
the wineries are n ot necessarily in opposition to this.
We' re going to end up paying an extra $10 a ton, b ut we ' r e
hoping to spr ead it out across the whole wine industry so
x t ' s more of a united type thing.

SENATOR KREMER: So you feel like mainly it's so it s p reads
the cost out over more otherwise...because for only another
$2,500, it seems like you could just raise your fee. . .

DAVID HANNA: Ri gh t .

SENATOR KREMER'
and sa me . . .

.and have the money under the same board

DAVID HANNA: Well, we don't have the authority to raise it.
And aga i n , we h av e t o co l l ect i t . The wi ner i es wi l l be
probably the first shot at the grapes, although there i s a
chance for a completely different grape, you know, the juice
industry, whatever. S o this is basically...the association
is for the promotion of the wineries and the gr ape growers
and we feel that the grape growers, this fee of $10 would be
less than 1 percent of their gross sales. We hope that' s
not something that they would find remiss, The comments
that I' ve had come in jus t wanted to make sure that the
w ineries weren't shirking their responsibilities, and m os t
of them t h ink t hat $10 to promote their industry would be
good. If we don't promote the industry, the wineries won' t
have sales th e way they should be and they won't be buying
the grapes from outside the source. Th ey' ll be doing it all
i n t e r n a l .

SENATOR KREMER: And who collects the new proposal here?

DAVID HANNA: Th e impression I would get is that it would go
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through thxs current system, which basically we send in a
form at th e end of the year after crush to the Nebraska
Liquor Commission with a c h eck f or how m any g allons we
fermented, I think is the proper term.

SENATOR KREMER: And then they would..

DAVID HANNA: And it ties directly to the federal form that
we sen d j. n t o t h e TTB .

SENATOR KREMER: Okay. Do you know wh a t t he co s t of
administrating and setting up a new program to be?

DAVID HANNA: I hav e no i d ea. I really don' t. I would
think that if it goes with the same system, the c ost w ou ld
be minimal. But I don't know that.

SENATOR KREMER: Senator Cunningham.

SENATOR CUNNINGHAM: Y es . Y o u mentioned the check-off where
most grapes grown go to the winery.

DAVID HANNA: Ri gh t .

SENATOR CUNNINGHAM: And the winery or the check-off is used
to promote the wine industry I would assume.

DAVID HANNA: I t's got to promote both, but the wineries are
basically right n ow th e sou rce to get rid of the grapes.
What I guess I'm saying is we' re using.. .Nebrask an s d r ank
2 percent Nebraska wine. In other words, out of 100 percent
of all their wine sales, it's 2 to 3 percent Nebraska. We
h ave to make awareness within the industry to get th a t up
and going, otherwise it is going to be a situation where we
won' t b e selling the grapes and we won't be b u ying ou tside
grapes. The gro wers...we' re getting more and more growers
all the tame. I t's a tremendous amount of work. It creates
a tremendous labor thing in the fact that I tell e v erybody
when they' re thxnking about growing that every plant creates
one hour of your time during the year, and that's 500 plants
per acre. If yo u' ve got 5 acres, you' ve got 2,500 plants.
I have 6 acres and I have 2,800 plants and w e do h ave to
h ir e p e o p l e t o h e l p us ma i n t a i n i t , and I ' m sma l l .

SENATOR C U NNINGHAM: We ll , where I was going with that, i f
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you have a grower out there that comes in and is marketing
all of his grapes to a juice manufacturer, he would pay the
check-off but the check-off w ouldn't be u sed to prom ote
j u i c e , xt wou l d u se d t o p r o m o t e wi n e .

DAVID HANNA: I think that it would be to promote the whole
grape and wine industry. Right now, agreed, we' re the main
man on board. If t h ere was a juice industry, I would hope
that that juice industry would com e on boar d wit h the
association and help us promote their entity. Right now we
don't have that in the state of Nebraska. That doesn't mean
it won't occur. We do have people that are creating jellies
and they' re members, and we do have people that, yo u kno w,
i t ' s small scale . It 's n ot on the radar blip as far as
noticeable. That's a true opinion.

SENATOR CUNNINGHAM: O k ay. Th ank you.

SENATOR KREMER: Any other questions? Of the percentage of
grapes that a re purchased by the wineries, what percentage
would be, I know you may not know exactly, that the wineries
own in their own vineyards? Or wha t perc entage wou ld be
contracted to other landowners or grape vineyard owners?

DAVID HANNA: I can only give you an example from my area.
I bought 20 percent grapes from outside on my w inery an d
across the r iver and to the north of Lexington is Mac's
Creek Vineyard and Mac's probably, he's much bigger than me
by six times, and I think he probably buys 80 percent.

SENATOR KREMER: From other...?

DAVID HANNA: Fr om ot h e r g r a p e g r o we r s .

SENATOR KREMER: In the area or...?

DAVID HANNA: He t r a v e l s t o Og a l l a l a .

SENATOR KREMER: S o he could have somebody that comes around
and sells them to you from other areas then.

DAVID HANNA: People come to him, yeah, to sell.

SENATOR KREMER: Ok ay . Thank you, David
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DAVID HANNA: Yo u b e t . Th a n k y o u .

SENATOR KREMER: Next one wishing to testify in support.

JOHN FISCHBACH: Good afternoon, Senator Kremer.

SENATOR KREMER: Did you have a sign-in sheet?

JOHN FISCHBACH: Oh, sign-xn sheet. I got it.

SENATOR KREMER: Th e r e yo u g o . Th an k y ou .

JOHN F I SCH B ACH: (Exhibit 8 ) Sen ator Krem er, good
afternoon, members of th e com mittee. My nam e is John
Fxschbach , t ha t ' s sp e l l ed F- x - s - c - h - b - a - c - h , and I ' m h er e i n
to support LB 1018. I am c u rrently on the Nebraska Winery
and Grape Growers Association legislature committee. I was
in the m e eting w hen th i s bi l l wa s discussed in Senator
Hudkins' office. The chairman of the board, I don't know if
he going to be testifying today or not, I hope that he will,
Jxm Ballard from James Arthur Vineyard. An d I had notes on
why t h e b oa r d . . .or the bill was presented written up like
it, you know, like it was said b e fore . Tak in g the Corn
Board's statute an d then m ore or less sub s tituting in
w herever it said corn, you know, wine and grape. And I w a s
h avin g a l i t t l e t r oub l e wi t h t ha t b i l l , b ec aus e o n , I
believe page 7 paragraph 1, it mentioned how the Grape Board
was. ..will be allowed to enter into contractual agreement to
build a winery. And I thought, well, I can see how the corn
growers can probably get a...enter into a contract to build
an ethanol plant but to have this board be able to have its
own winery got me a little concerned. So I k ind of went
through and I have a handout for the committee. B asically,
i t w a s. ..I had to take the language that was in the...on the
bill and kind of took out the things that was not pertaining
to the grape and wine industry. It...as I noticed the rough
draft of this bill that was presented and it was originally
at $3 per ton and I now notice that the final draft or final
b al l i s $10 a ton . So t h e grape growers themselves have
increased the price that it was. And it ' s t r ue that the
wineries a t th is po in t pay int o the Nebraska Winery and
Grape Producers Promotional Fund through the...on the Winery
Act $ 1 0. . .excuse me $20 per ton of...actually it was a per
ton basxs bu t th e y d id ch a nge it to 160 gallons so that
would also include grape, excuse me, apple, honey wi ne, so
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xt would i n c)ude ev erything t hat they produce so they' re
r ea l l y subs t an t i a l l y pu t t i ng i n t o t h i s f und . To mak e
comment on Dave Hanna's comments, we have, according to the
2004 census that t he current board did last year, we have
150 growers in the s tate, of that 150 growers, w e hav e
177,000-plus plants that are planted. And it is estimated
that if you do the m athematics al l th ose p l ants s h ould
become mature by next year, and that would produce roughly
169,000 gallons of juice. Currently right now, the wineries
can only utilize about 45,000 gallons of that p r oduced.. .o f
grape juice. And , of course, that's not including...their
45,000 gallons would also include honey wine, ap p le w in e,
a nd any others they w ish to prod u ce. On Senato r
Cunningham's comment on the utilization of the funds, I' ve
got the Liquor Control Commission's handbook here, rules and
regulations. Basically, Section 53-304, winery payments
required, Winery Grape Producers Promotional Fund cr eated
use and investment. There's a paragraph in there that deals
with al l revenue credited to the fund shall be used by the
Department of Ag at the direction of and in cooperation with
the board to develop and maintain programs for the r e search
and the advancement of the growing, selling, marketing, and
promotion of grapes, f ruits, berries, honey, an d oth er
agricultural prod ucts a nd the ir by-products g rown an d
produced in Nebraska for use in the wine industry. So at
this point, the board is set up to utilize funds. Right now
i t ' s j us t through the winery industry that are providing
funds at this time. This bill would give the grape g r o wers
that chance to supply money to that fund. A g ain on this
amendment that I had, I don't think it's really fair for the
w ineries to pay additional. I me an th e y a lready pa y in
$20 per ton or $20 p r 160 gallons of juice. So this would
]ust...this amendment that I was p resenting w ould e x empt
them from that. So you have...they would pay in the $20 per
160 gallons and the grape growers would pay in $10 per ton
into this Producers Promotional Fund for th e m ark eting of
and selling of fruit s and w in e . Fu rth er down, wine is
mentioned in the paragraph. I guess at this p o int I will
offer any questions.

SENATOR KREMER: Any questions? S enator Cunningham.

SENATOR CUNN INGHAM: Earli e r it was stated th a t th e
check-off would remain approximately $2,500. If you
exempted the wineries, how much would that eliminate?
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JOHN FISCHBACH: Well currently as of 2000...last year' s
annual report of the Grape and Wineries Board, the wineries
only brought in $4,900. It was reported earlier that there
was $7 , 00 0 a n d t h at was . . .and there was a NWGGA d id have
from the year before, 2004, a contractual agreement of like
39. . .$3,000 plus that they didn't use. So tha t we n t hack
into the fund. So you take the 49 plus the 3 and then you
get the 7,000 of the grape growers.. .of the census. I t was
estimated that we produced 170 tons of grapes in the state,
SIO ton that would be $1,700. So y eah, if you take out
gust, you know , ta k e out all the wineries for what they
produce, I don't know what the total acres that we have in
the state that are pertaining. The census, and I guess, the
census was ta ken and it was on the honor system that they
turn in ac curate information so we could only go by
what...and plus on top of that, we only had about 90 percent
of the per se growers within the state that actually turned
in a report. There was a couple of wineries that as of
today that I know of have not turned in the census. So it' s
kind of hedging as far as exactly how many acres do we have
t hat are pertained to strictly to wineries. May b e a tot a l
of . . .I' ll say maybe 120 acres that are owned by the wineries
t hemsel v e s .

SENATOR CUNNINGHAM: As a percent, do you know what that is?

JOHN FISCHBACH: A per cent, that would be probably 120 out
t he estimated 160 growers we have, less than 2 0 0 acres i n
the state at this time, so 80 percent.

SENATOR CUNNINGHAM: S o over half.

J OHN FISHBACH: Eighty p er cent w o uld b e own e d by t h e
wine r i e s .

SENATOR CUNNINGHAM: O k ay, but I still m i ssed it in you r
answer .

J OHN FISCHBACH: Ok a y .

SENATOR CUNNINGHAM: The c u r r en t b i l l d i d I hear ea r l i e r
that it would bring in about $2,500?

JOHN FISCHBACH: T hat was by my president-elect, Dave Hanna.
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SENATCR CUNNINGHAM: But he did say that?

JOHN FISCHBACH: Y e ah, he did say that.

SENATOR CUNNINGHAM: S o if that's accurate, if it was $2,500
and you elxmznated half of it with you amendment, you bring
zn $ 1 , 2 5 0 .

JOHN FISCHBACH: Twe l v e h u n d r ed .

SENATOR CUNNINGHAM: Would that be worth.

JOHN FISCHBACH: An d that was just was, you know, and a lot
of those g rowers l ike I s aid will become mature in 2007,
maybe 2008, takes four to five years for the gr a pes to be
(inaudible). So , you know, you figure that we' re going to
have over...in 2005...and i t 's on the Inte rnet at the
NWGGA's web site...we will have...by 2007 we will have over
a 1,000 tons produced in the state. So if 1 ,000 tons...if
the figures are right, the people that turned in the census,
1,000 tons and 80 percent of those are wineries then you' ve
g ot 2 0 0 t o n s a t . . .I guess be...I guess closer to his $2,500.
B ecause what's mature now, wha t's goin g to matu r e late r
1s .

SENATOR CUNNINGHAM: Thank you.

SENATOR KREMER: Any other questions? Senator Fischer.

SENATOR F I SCHER : Yes , Jo hn, thank you for being here. I
believe I received a letter f rom you dat e d the 21st of
J anuary .

J OHN FISCHBACH: Y ep .

SENATOR FISCHER: Where is your vineyard located?

JOHN FISCHBACH: I'm in L in coln. I am not a commercial
vineyard. I have enough grapes in th e gro und to produ ce
about maybe 10 gallons of wine and I'm more into port than
I ' m i n t o st r a i g h t wi n e . I ' m a lso a past president o f th e
L inco l n W i n e G ui l d . I ' v e b e en m a k i ng wi n e s i n c e 1 9 7 2 .

SENATOR FISCHER: Okay . In your letter you say you' re in
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you'd like to see thefavor of the bill and b as ically
Nebrask a Gr a pe & Wi ner y Boar d
c or r e c t ?

JOHN FISCHBACH: That would be on the next bill that's going
t o be p r es e n t e d , LB 964 .

SENATOR FISCHER: Okay. I will ask you questions when it' s
on that. Are you going to be speaking on that one, too?

restructured. Is th at

J OHN F I S CHBACH: Ye s .

SENATOR FISCHER: Ok a y .

SENATOR KREMER : Okay . Any ot her questions? Th ank you,
John for your testimony. Anyone one else wishing to testify
xn suppo r t ? I n opp os i t i on? I n n eu t r a l c apac i t y ? See i ng
none, Senator Hudkins asked that closing be waived, so that
wil l c l o s e t h e h e a r i n g o n LB 10 1 8 . and w e ' l l op en t h e
hearing on LB 964, Senator Price is here for that. W e lcome.

LB 9 64

SENATOR PRICE: G ood afternoon, Chairman Kremer and members
of the Agricultural Committee. I a m Senator Marian Price
and I represent the 26th Legislative District and I am here
to introduce LB 964. LB 964 changes the membership and t he
name of the Nebraska Grape and Winery Board to reflect more
of a marketing emphasis. Under LB 964 the board w o uld b e
named the Nebraska Wine and Grape Promotional Board. There
would be seven members instead of the p r esent fi ve. Th e
members would c ome from specified industries including
restaurant owners, travel and tourism, and bed and breakfast
owners. Two members shall also be members of the Ne braska
Winery and G rape Growers Association. The bo ard would be
c ont i n u e d . . .the board would continue to be funde d w ith
$20 surcharge on every 1 6 0 gallons o f juice produced or
r eceived by each Nebraska winery. The money shall be use d
by the Department of Agriculture at the direction of and in
c ooperation with the board to promote grapes and their u s e
in the winery industry. A constituent grape grower xs her
to further discuss the changes made b y LB 964. A t th is
point, I would be happy to answer your questions and I thank
you for lis tening to th e p r esentation of the bill. A re
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t her e q ue s t i on s ?

SENATOR KREMER : Any qu e stions?
support of the grower association?
to testify do you know?

SENATOR P RICE: T h e support of them? I wo uld imagine there
would be support, and I woul d im agine t h ere wo uld be
oppos i t i o n .

SENATOR KREMER: From the association?

SENATOR PRICE: I don 't kn ow , sir, I haven't heard from

Does this bill have the
Are t h e r e p e o p le her e

any. . .

SENATOR KREMER: Ok ay .

S ENATOR P R I C E : . . .directly. I mean the re h as been
different questions asked of me so there will be a following
that will come behind me at my opening and I would be happy
to stay here and close and then welcome further questions.

SENATOR KREMER: Ok ay. Th ank you. Any oth er qu est ions?
Thank y o u , Sen a t o r Pr i c e .

SENATOR PRICE: V m -hum.

SENATOR KREMER: Those wishing to testify in support, please
come to the front of the room. W elcome, John.

JOHN FISCHBACH: Hello again. Page, box.

SENATOR KREMER : Try to not repeat a lot of what you said
b efo r e . . .

JOHN FISCHBACH: Ok a y .

SENATOR KREMER: .. .I mean, if there's a difference in th e
bills and what you'd like to see different, why...

JOHN F I S CHBACH: (Exhibit 9) I' ve got a big packe for each
of you. You know my name is John Fischbach, I am here in
support of L B 964 a t the request of Senator Price. Since
reading this bill, I' ve been doing a lot of research on the
Internet to see h ow oth er states handle their respective
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grape and wine boards. Once you open up the pa ckage, the
top page pertains to Missouri's senate bill showing how they
run their board, showing term limits and diversification of
their board m e mbers. The next two pages per tain t o
Michigan. It shows what industries are represented on their
board. Next page is a doub le-sided page pertaining to
Colorado and it shows what that board accomplished, allowing
more members to be on the board. There is a page in there
showing Nebraska map, s hows the current 15 wineries and
where they' re located. The next page is...has the census
that was on the Internet. That's a yellow...I mean...well,
what do call that, a greenish copy would be the census and
g ives you the idea that we have a pote ntial o f
169,000 gallons of grape juice to produce in the state. The
problem is that we have at this ti me, once th o se gr apes
become mature we' re going to have an excess a nd
124,000 gallons of juice. I know we have one grower, large
winery in the state, that is very concerned at this point
about how many growers w e do have in the state b e cause o f
this excess. And if you look at the current situations with
California where they have an excess of juice, usually the
price per ton goes way down. And that's not good for the
growers, so I' d like to see a larger board that has more
diversification to be able to handle that issue. Some of
you we re at the Nebr aska W inery and Gr ape Gr owers
Association legislature dinner where Jim An derson from
Missouri spoke on their industry. And you may have heard
comments during the dinner on how much we in Nebraska would
like to be in their shoes right now. You know, right now
they' ve got tremendous tourism...tremendous tourism industry
and I got a comment here that maybe someday Grand Island can
be the next Branson. Right now they have nearly 10 percent
of their market's share. I'd love that, you know, I'm sure
the wineries here would love t o ha v e 10 percent of the
market share here i n Neb raska and that would be nearly
200,000 gallons of wine and about approximately $30 mi l l i on
dollars left in our rural communities plus whatever tourism
dollars are spent on lo dging, food, and visiting other
Nebraska attractions. The last page of that packet pertains
to an a m endment that I' ve drawn up that I have heard from
discussion from my fellow members of the as sociation that
pertained to having other than grape and wine members on the
board. An d one in particular was the B and B people. I' ve
also heard comments, you kno w, if we allow al l the
restaurant people in on this board, they' re going to want
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their portion of the funds. And I can se e a partnership
forming between the wineries and the restaurant association
as far as the topic of bring your own beverage. And I don' t
know how many people know that it is not illegal t o br i ng
your own b e verage into a liquor establishment. Liquo r
Control Commission actually had a newsletter on th at a
couple years b a ck. It 's not illegal as long as you have
permission from the manager of that liquor establishment and
they most times will charge you a corkage fe e to op en up
that bottle of wine. And then of course if the " doggi e b a g "
bill goes t h rough, then t he per son that brought in that
bottle of wine or if he purchased wine a t that res taurant
would been able to take home that half bottle of wine. I do
believe that th i s n ew boa r d is pres ented... I me an t h e
amendment where it would give the winery and g r ape growers
an extra s eat on th e boa rd so that would give them four
votes. I don 't see how...most times I' ve be e n at
these...the Grape an d Win ery Board meetings, that there' s
never really b een too many no's to the mot i ons th at were
presented. It would be the four and then there would be
three more, three or four more votes so it at least it gives
them 50 percent of the control over their own boa rd . And
the way t he law stat es, it 's already in there that, you
know, xt has to go foi research, marketing, and promotion of
grapes and wine. So I don't know how the restaurant people
are going to get their share of those funds. S o I do please
ask your help t o forward this bill on to the General File
and promote any questions at this time.

SENATOR KREMER: Any questions? Senator Fischer.

SENATOR FISCHER: J o hn, are you rep resenting t he W ine ries
and Gra pe G rowe rs Association as their legi slative
c ommit t e e ' ?

JOHN FISCHBACH: I am not. I'm a past com mittee...or p a s t
m arketing c o mmittee cha irman . I d id a . . .we h ad a n ew
president and she restructured the...

SENATOR FISCHER: Are you on the legislative committee?

JOHN FISCHBACH: I am on the legislature committee at th is
t ime.

SENATOR F I SCHER: Okay, but you' re representing yourself in
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t hxs t e s t i mo n y ?

JOHN FISCHSACH: I gue s s , I don't have the blessings from
the Grape and Winery Association. I kn o w th a t there was
discussion that, yes, we need to change the board, but this
is not the way to do it. And you lo o k at other bo ards
across the c ountry, that's the way they do it. They have
other restaurant people on th ere, they have th e retail
people on there , th ey have the Department of Ag people on
there. I t's plus...

SENATOR FISHER: Oka y. I d o app re ciate th e packet of
information you gave us on that. My question, I just wasn' t
c lea r . . .

J OHN F I S CHBACH: Ye ah .

SENATOR F I SC HER:
p ersona l ?

JOHN FISCHBACH: I'm on the legislature committee but I know
I'm crossing lines at this time because I' ve received an
e-mail that says that the association...

SENATOR FISCHER: S o you better say...

JOHN FISCHBACH: ...as whole does not support it.

SENATOR FISCHER: . ..you are representing yourself?

JOHN F I S CHBACH: Ye ah .

SENATOR FISCHER: Ok a y . Th a n k yo u .

SENATOR KREMER: S enator Wehrbein, did you

SENATOR WEHRBEIN: Real quick. We have a lot of discussion
about wine. Is there much of a market for grape j u ice in
N ebrask a ?

JOHN F ISCHBACH: Y eah , and jams and
V alley Vineyard up in Crete. She sel
j e l l i es o ut o f h e r . . .that are made loca

SENATOR WEHRBEIN: Now how about grape

.who you were representing but it is

jellies. I know Blue
l s q u i t e a b i t o f
l l y

) ui ce ?
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JOHN FISCHBACH: G rape juice?

SENATOR WEHRBEIN: L ike you buy.

JOHN FISCHBACH: Oth er than , I know, there's a couple of
wineries we re th i nking a bout bo ttling g rape juice an d
selling it to the kids that come into...with their parents
into the winery would be another market. I d on't know if we
have any Concord grape juice or, you kn ow, grape je lly
industries i n the s t ate. Y eah , I mean there's going to be
an excess of juice and we' re going to need to l ook ou t side
the state to sell those or have more wineries. The current
wineries are by law allowed to produce 5 0 ,000 gallons per
winery. They are allowed to produce up to that amount of
wine. And you take the current 15 wineries and that's 450,
l e t ' s s see, 15 times, yeah, that 750,000 gallons. So
now we' re going to need more growers or we' re going to have
to buy grapes from other states. A lot of the wineries will
not go above 30,000 gallons because, according to state law,
any wine t h at's p roduced above 30 ,000 gallons they are
required to go through, by state law, are required to go
through a d is tributor. And I know th e re are a lot of
w ineries that don't want to that because, the wines that w e
produce in th is state are French hybrids. Very few of the
van>fera varieties-the Riesling, the Caber nets, the
Gewurztraminer - can be gr own i n a triangle p ortion o f
the...down by Falls City. Those grapes seem to be a ble to
survive. But the grap es that we grow up here, generally
d on' t h a v e enough tannins in them to really last long in the
bottle. And so of course you go through a shooter and, you
know, there's n o gu a rantee h e's going to sell your wine.
And, you know, if it sits on his dock.. . warehouse f o r ov er a
year, pretty much it's going to go bad cause we can't grow
those varieties that r e ally have the high tannin content
like Cabernet Sauvignon does to be able to age it in the
bottle. So t hese would be consumed considerably young, you
know, a year, probably not any longer t han that. And m ost ,
you know, white wines most...they tell you let it age for
three years before you drink it and most red wines plan to
age it for another five or ten years before it really gets
mellow, before it's drinkable.

SENATOR KREMER: John, we' re learning a lot about wine.
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J OHN FISCHBACH: Ye ah .

SENATOR KREMER: . .
.we' re trying to address these bills.

J OHN FISCHBACH: I kn o w .

SENATOR K REMER:
both of them.

and you came to testify in support of

JOHN FISCHBACH: B oth of them.

SENATOR KREMER: So w e ' re probably got a lot of work to
do. . .

J OHN FI SCHBACH: Ok a y .

SENATOR KREMER: . ..and see how the industry feels about xt.

J OHN FISCHBACH: Ok a y .

SENATOR KREMER: Any other questions of John? T h a nk you for
your testimony, app reciate it . Were y ou k i nd of
i ns t r u menta l i n i n t r odu c i ng t h i s b i l l ? I s t h at f r om
y our . . . ?

JOHN FISCHBACH: I had discu ssed i t quite a bit with a
couple of senators and they took it upon themselves to write
up the bill and.. .

SENATOR KREMER: O kay, and you helped them with it then?

JOHN FISCHBACH: . . . entered it in. Yea h, I helped w ith
that, with my concerns that. . .

SENATOR KREMER: Ok ay. Ma inly it seems like the difference
is that the board structure, and the board, and so forth s o
we' ll need to work together with some o ther s .

J OHN FI SCHBACH: Y e ah .

SENATOR KREMER: T h ank you for your testimony. Anyone else
wishing to testify in support o f LB 9 64? How about in
o ppos i t i on ?

DAVID HANNA : Senato rs, ag a in, m y nam e is David Hanna,
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that's H-a-n-n-a, and again I repr esent Mil l e n i u m Wi n es ,
Lexington and I am rep resenting the Nebraska Wineries and
Grape Growers Association. The board has met on these bills
and we have taken a position that we are opposed to th is
p ar t i cu l a r b i l l n ot b e c au s e o f t h e i n t e n t . I t ' s mo r e t h at ,
again I talked to the president of th e cu r rent board and
said how many dollars did you take in last year, and he sa d
$5,000. W ell , if you take 20 into that, that's 250 tons,
now whether it's grapes, or apples, or whatever. Okay, what
do think for next year, $6,000. And where we were coming at
it was that if you have five people on the board an d the y
have a grape industry background, they' re probably going to
go for the research and promotion that we hope they go fo r.
Our concern was putting outside entities on this board and
c reating a bigger board. Eric, last night, said that's i t
tough to get the five together. And if we have a whole
group of them from out in the western part of the state, I
can tell yo u it tak es ome driv ing to get here, but we
would. Our...it's the contention of the NWGGA boa rd t hat
the current purpose and re sponsibility of the Grape and
W inery Board needs to be revisited. There's no d oubt the
five and t he d ef inition of it needs to be revisited, but
we' re not sure this bill is the way to do it. W e are in the
process w ithin the NWGGA developing p a r tnerships w i th the
bed and b rea kfast a nd a ll th ese other organizations on a
one-on-one basis. If you want to know how we' re doing i t,
we give t hem a free membership in our association and they
give us free membership in theirs. It ' s that simple. We
show up at their convention, they show up at ours. We feel
that this committee, that this Grape and Winery Board should
remain grape and winery people. And I' ll close with th ose
r emark s .

SENATOR K R E MER:
Senato r Pr e i s t e r .

SENATOR PREISTER: Thank you, Senator Kremer. M y qu est icn
zs regarding kind of the by-product. W hat happens to the
skin, to the seeds, to the things t hat a re n ot use d in
making the wane in the process?

DAVID HANNA: W e produc ed 662 gallons of wine last year.
Didn ' t p r od u c e a whole lot of that stuff. But we compost it
and put xt on my wife's garden if you w an t to know the
t r u t h . It doesn't amount to much right now. Bu t as time

Okay. Th anks, David. An y questions?
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goes by, you can use it, back on the vines. In California
where there is heavy production, they use it back on the
vines, take xt back to soil.

SENATOR PREIST 'R: Oka y. Wh at one of the rea sons I was
asking bec ause grape seed extract h as a very h igh
antioxidant content and is sold for very h igh quantities o f
money. And if you grow it, most of it needs to be certified
o rgani c f o r t h e p u r c h a s e r s .

DAVID HANNA: Ri gh t .

SENATOR PREISTER: But it 's very expensive and would be a
good by-product and some additional revenue I would think.

DAVID HANNA: R ight. A lot of us have looked i nto to it .
The org anic th i ng is someth ing th at som e of u s
a re...especially ~n the western part of the state where w e
don't have molds and fungus because we' re dry.

SENATOR PREISTER : Su r e .

DAVID H A N NA:
f or c oo k i n g a
r i g h t . Bu t
d own th e r o ad
sta te . We ' r e

SENATOR PREISTER: Ok a y , Th ank y ou .

SENATOR K R ENER : Thank you, Senator Preister. An y ot her
questions? Seems to me like, you know, $2,000 not going to
go too far in today's world in advertising. . .

We' re l o o k i n g i n t o i t . I us e t he g r ape o i l
lot of times. It ' s great s tuff an d yo u' re
it takes special equipment. It's just coming

This i s s t i l l an i n f an t i nd u s t r y wi t h i n t h e
still small.

DAVID HANNA: T hat is a concern that we have.

SENATOR K RENER:
. . . and r e s e a r c h . I mean ev en r es ea r c h

probably be hard to get anything.

DAVID HANNA: We ll, and John has a point. W e have qu it e a
lot of vines in the industry. I mean, they' re in. They' re
planted. There's a chance that eventually this fund c ould
e xceed $10 , 0 0 0 , c ou l d ex c e e d $ 1 5 , 0 00 , c ou l d ex c e e d $ 2 0 , 0 0 0 .
I see zt five years down the road. Two thousand dollars now
would be tough to have a board to ev e n th i n k they had a
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purpose. May be with the $5,000, and $2,000, or the $2,500,
$7,500, the cu r rent bo ard could work with it because they
a re already. I t's in place. We as a board just f elt th a t
another board was not necessary. We agree that the current
board maybe needs to be more defined but that's our stance.

SENATOR KREMER Oka y. Looks like even LB 1018 then, if you
wanted to build the current board, m aybe t he boa rd would
need some woik done, this one.

DAVID HANNA W e think t here's room for.

SENATOR K REMER:
floor without some
and t r y t o c ome
association c o uld
t he L B 1 0 1 8 i s . . .

DAVID HANNA: W e would be happy to work with them.

SENATOR KREMER: . ..in the form it should be.

DAVID HANNA: S enator Price promoted it and the in t ent w e
like. It 's just we don't think it's necessary to revamp it
this strongly.

SENATOR KREMER: T hen LB 1018, you' re okay then with the way

We' re not ready to kick this out on the
more work on it. Are you willing to work

u p wi t h . . .and it'd be good if your
get together and...if you think or maybe

that it is structured?

DAVID HANNA: LB 10 1 8 ag a i n l i k e I s a i d , I d o n ' t wan t t o s e e
a new board for LB 1018. I think it should go . . . the mo n e y
from that s h ould go into the current one. The way we read
it is that LB 1018 would create a whole separate board.

SENATOR KREMER: Ok a y .

DAVID HANNA: W e think it would go into this b oa rd . This
board that we are looking at, we' re working with it today.
It can be modified or addressed. W e just feel that w e can
work the p art nerships w i t hin th e association better than
h~.ving them on a board. We' re not sure, John brought it up,
if they' ll want some of the money for their a s s ociation i f
t hey ' r e on the board. I just don't know.

SENATOR KREMER : I guess it wo uld be good if your board
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could get tog ether an d work out th e word ing a nd the
structure of the board and everything like that. So we want
to be responsive to what...

DAVID HANNA: We will be having a lot of meetings.

SENATOR K R EMER:
i deas t o y o u , s o .

DAVID HANNA: Th a t wou l d b e g o od .

SENATOR KREMER : Th ank you , D av id. Apprec iate you r

.you want. Rat her than we come with

c oming . . .

DAVID HANNA: Thank you for your time.

SENATOR K REMER: . .
.or I'm sorry. Any other questions for

David? See none, thank you for your testimony. Anyone else
wish in g t o t es t i f y i n oppos i t i on? I n a n eu t r a l c ap ac i t y?
Senator Price would you like to close?

SENATOR P RICE : Th ank you, Senator Kremer. I did not know
w ho was for and who was against. I was n ot hedg ing you r
quest i o n . I j u st d i d no t kn ow . . .

SENATOR KREMER: Th a t ' s . . . I u n d e rs t a n d.

SENATOR PRICE: . . .you k n ow , wh o wa s i n t h e audi en c e a n d w h o
would be te stifying. Are there questions? All right. Oh ,
u h. . .

SENATOR KREMER: Se nator Cunningham has a question.

SENATOR CUNNINGHAM: Just briefly, what would in you r view
be the p oint of someone from the B and B industry being on
this board? Or did yours include the B and B?

SENATOR PRICE: Yes, xt included restaurants and.

SENATOR CUNNINGHAM: I mean what would they...how would they
help promote the grape industry?

SENATOR PRI CE : I j u s t i n t r od uc ed t h e b i l l f o r my
constituent, sir, and I do not know how there might be the
b enefit of promoting it, you know, more, and ha v ing it in
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their bed and breakfast, their establishment, you know, more
exposure because this w as to p rom ote business and their
p roduct . Y ou wou l d h av e t o . ..that I do not have a n an s w er
for you, Senator Cunningham.

SENATOR CUNNINGHAM: O k ay. Th ank you, Senator

SENATOR PRICE: But you know the more exposure, the more use
o f t h e i r . . .of the product that's being produced.

S ENATOR CUNNINGHAM: Okay . Than k s .

SENATOR K R EMER : An y other ques tions for Senator Price' ?
Thank y o u v e r y mu ch .

SENATOR PRICE: It was a pleasure to be h ere in fron t of
your committee. T hank you.

SENATOR KREMER: Thank you for coming. That will close the
hearing on LB 964 a nd I will op en th e hearin g on
LB 916. Our V ice Cha irman is not here, Senator Preister,
would y ou l i ke t o co nd u c t ?

SENATOR PREISTER: Y es, Senator Kremer, I will c onduct the
proceedings and as you' re ready, please begin your opening.

L B 9 1 6

SENATOR KREMER: Thank you . My n a me is Bob Kremer. I
represent the 34th District, and I'm here to open on LB 916.
It has to do with the Competitive Marketing Act. I ' ll g ive
you a little bit of a background on where we' re at and why
we have a need for this b i ll. The Nebra ska Co mpetitive
Marketing Ac t was enacted by the Legislature during the
1999 Session. The act requires packers to m ake d aily and
other periodic reports of prices paid and other data for
both cash and contract purchases of cattle and swine. The
price rep orting pro visions to have been eff ective
February 15, 2000. The act provides for a reporting fee of
two cents pe r an imal re ported. When it w as initially
enacted, the Legislature also provided $52,000 which wa s a
direct ap propriation to the D epar tment of Agriculture as
seed money to enable preparations for the February 15, 2000
start-up date, including hiring of personnel, acquisition of
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software, and o ther necessary preparations. T he act also
required the department to promulgate regulations to carry
out the price reporting and other provisions of th e act.
Subsequent to t he Ne braska's enactment of the Competitive
Marketing Act but prior to the date of implementation of the
price reporting provisions of the act, Congress enacted a
Livestock Reporting Marketing Act in 1999. Then the federal
act expressed preemption of a n y state laws. So we were
p reempted so it never did go into effect. So what w e hav e
now the...I don't remember exactly the date, at about, I
think maybe November sometime, the federal mandatory price
reporting requirement ceased to exist, and there's a lot of
speculation that it will be reenacted. But the way it ' s
written now, that our Department of Agriculture is supposed
take over as soon as the federal requirements stopped. And
they ' r e not in an y position because they haven't had the
rules and regulations put into place. We have no funding
because the $54,000 was given to them went back into General
Funds. And so we had to come and basically set up some time
lines for the Department of Agriculture to be responsive in
case that the federal mandatory price reporting never gets
reinstated, or if it does get reinstated then that we can
act better than, actually kind of be in violation that we' re
suppose to be doing something now but we don't have any way

act...would add new provisions to the Livestock Competitive
Marketing Act to define the procedures and the timetable for
the Department of Agriculture. It amends the LB 50...or the
Statute 54-2603 to ex pand th e st atement of le gislation
intent to reaffirm the volume...the value of mandatory price
reporting. Sec tion 3 of the bill is the new section and it
acknowledges that the preemption of t he mandatory price
reporting law so th a t if the fed eral g overnment does
something again that would be preempted. And then the two
parts that are pr obably the most significant of the bill
says if Congress fails to reauthorize the Livestock Ma rket
Reporting Act pr ior to December 1, 2006 then that assigns
the duty to the di rector to prepare a bud get, request
sufficient funds to carry out the depart ment's
responsibility as soon as it is practical that date. And
Section 54-2607 and Section 54-2627 will become operative on
October 1, 2007. So if they fail to authorize it, then it
would give them some time that they could enact the rules
and regulations, and r equest the money, and what it would
take from the appropriations from th e Le gislature. The

to do it . So the bill as we have re ad th at wo uld
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other part of of it is if Congress does reauthorzze the act
then zt say s t h e Department of Agriculture is required to
prepare a budget request by the date that is 12 months after
t he d a t e t h e . . .the act expires. So if say the act from t h e
federal government went into effect in February and then one
year later they ceased req uired t he m andatory p r ice
reporting then 12 months later it would give this department
12 months to get the rules and regs in place and request the
money that they would need. Th e p rovisions of the pric e
reporting are ef fective o n th e first day of the calendar
quarter that is 18 months after the expiration. So giv es
them 12 months to get started and within 18 months then they
have to be enacting their mandatory price reporting in the
state of Nebraska. Any questions that you might have?

S ENATOR PREISTER: Than k yo u, Se nator Kr emer, fo r you r
opening. We have questions. Sen ator Wehrbein has one, I
believe .

SENATOR WEHRBEIN: J ust one question on where y ou fini shed
up, provisions for price reporting, this is if Congress does
reauth or i ze y ou r ( i naud i b l e ) . . .

SENATOR KREMER: Th e last one was if it does, yes, right.

SENATOR WEHRBEIN: The 18 months...

SENATOR K R EMER : If it d oes reauthorize it, then we can be
responsive anytime down the line that they w o uld cease to
require the m a ndatory price reporting. It would give us a
timetable when our department has do if it should. . . i f i t ' s
five ye ars later tha t th ey wou ld cease to require the
mandatory price reporting then it tells the ti metable t h at
our department has to kick in and do their work.

SENATOR WEHRBEIN: Well, it says 18 months after expiration.

SENATOR KREMER: That's when it has to take effect.

SENATOR WEHRBEIN: Expiration of what?

SENATOR KREMER: O f the ...

SENATOR WEHRBEIN: Fed e ral law?
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SENATOR K R EMER : Yes . O f when the federal law ceases to
require mandatory p r icing t hen we have to something going
within 18 months of that.

SENATOR WEHRBEIN: Wo uldn't we want it sooner than that?

SENATOR KREMER: W ell it gives them 12 months to... one t h i ng
is they have to co m e bef ore th e App ropriations of the
Legislature to get some funding for it.

S ENATOR WEHRBEIN: I s e e.

SENATOR KREMER: And th at take s some
personnel and rules and regulations has 12
but then th e y ha ve to sta r t put ting
apply i n g t ha t wi t h i n 18 mo n t h s . I mean i f
or I m ea n to l a te, we can always change

time and get the
months for th at
t ha t t o wor k an d
t ha t ' s t o o s o on
that, too, if you

want.

SENATOR WEHRBEIN: There could be an 18-month gap in reality
then?

SENATOR KREMER: T hat could be.

SENATOR WEHRBEIN: L ike we' re in.

SENATOR KREMER : R ight n ow , m ost of th e pack ers are
voluntarily reporting their pr ices, bu t th a t m ight b e
because they think i t 's g o ing t o co m e bac k and be
" mandato r i a l " on the federal level. And if they would ever
think that it was not going to be, they may cease. I do n' t
know. But righ t now we ' re s till hav i ng a pretty good
response from voluntary.

S ENATOR PREISTER: Tha n k you, Senator W ehrbein. Senato r
F isc h e r .

SENATOR F ISCHER: Thank you , Senator Preister. Sena tor
Kremer, did I understand you correctly and am I reading this
correctly that Co ngress did extend the act for one
addi t i on al y ear exp i r i ng on Sep t em be r 1 , 200 5 ? So i t ' s
already ex p i r ed . . .

SENATOR KREMER: Fr om tha p oi n t on xt must be.
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SENATOR FISCHER: ...from September 1, 2005. So d oes th e
18 months start at that point now forward?

I don't know about that 2005 dateS ENATOR K R EMER : N o .
cause I think they.. .

SENATOR FISCHER: Am I not reading that right'?

SENATOR KREMER: ...they ceased the requirement here just in
the last...somebody maybe could follow me. When d id th ey
cease the r equirement of the price? September 30 is when
t hey . . .

SENATOR FISCHER: S eptember 30 of...

SENATOR KREMER: ...of this year, 2005.

SENATOR FISCHER: . ..2005, so my question is then.

SENATOR KREMER: Ok a y .

SENATOR FISCHER: . . . does the 30 - or the 18-m onth ti m e
period start at September 30 that's referred to in this bill
that Senator Wehrbein was talking about?

SENATOR KR EMER: Okay. I w o u ld...I think it starts when we
pass this legislation.

SENATOR FISCHER: Oh, 18 months.

SENATOR KREMER: Ye p .

SENATOR F I S CHER.
t he l eg i s l at i on .

SENATOR KREMER: W e may need to do a little work on that.

SENATOR FISCHER: Okay . I was just curious with Senator
Wehrbein's comment.

SENATOR KREMER: .. .but the way it's written now really, our
department ought to be requiring mandatory price reporting,
but they have no funds. The funds all went back into the
General Funds an d they ha ve n ot hing in p la c e th at is
structured to do it. So that is kind of why we' re starting

.from the enactment...effective date of
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up. . .maybe Rxck could help us. When does... when wou l d t h e
18 months start from, September 1 or when we enact the bill?

b i l l was
gave y ou

have been
o r i g i n a l l y
f o r . . .

R ICK LEONARD: The info rmation, yeah . The
d ra f t e d . . . th e cu r r e n t . . .did e xp > r e . .. I ' m s or r y I
t he w rong d ate s, September 1, xt should
September 30 that it did. ..that the federal...it
expired in October of 2004. C o ngress extended it

SENATOR KREMER: They extended it for another year.

RICK L E ONARD: ...another year to expire on September 30.
So it's not...the federal preemption has not been in effect
since that point Th e bill was written in a way that if we
are anticipating Congress working o n th e bill now . W e
thought there w a s a good chance it would have reenacted it
before this session.

S ENATOR KREMER: R i ght .

R ICK LEONARD: The b ill sa y s th at if they don ' t their
current w ork d oesn't ext end the existing law before 2000
first, then the Department of Ag has a duty to let us know
what resources t hey ne e d to i mplement that law. W e give
this to the legislative session to get t h ose res ources to
them and th e n they have ano ther six months or so to get
going. Wh at that second part is...the 12 an d 18 mon ths
d eals with if Cong re s s were to reau thorize it b y
December 1 , 2 0 0 0 . . .

SENATOR KREMER: An d t h e n c e a s e .

RICK LE O NARD: . .
.they' re typically rea uthorized for

five-year authorizations. So that would apply to when that
bill is first...if it were to be reauthorized by Dece mber,
i t w a l l t yp i c a l l y h a v e a f i v e - ye a r ex p i r a t i o n d at e . So t h i s
xs. . . so t o p u t t h e p r oc e d u r e . . .the same procedures in place
were putting for this expiration are automatically in place
i n t h e f u t u r e i f i t happen s . ( Lau g h )

SENATOR KREMER: W e ' ve g ot a lo t of dates flying around
h ere . . .

SENATOR FISCHER: Yeah. So in fact maybe we can.
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SENATOR KREMER: . . .and it' a li ttle bit difficult.

SENATOR FISCHER: . . .discuss the dates later...

SENATOR KREMER: . . . oh, o k a y . Yeah .

SENATOR F I S CHER: . . .but my qu estion is wh en does the
18 months start? But we can talk about that later.

R ICK LEONARD: Th at only app lies if Cong ress does
reauthorize it, less time...

SENATOR FI SC HER:
U . S . C o n g r e s s.

RICK LEONARD: R i ght .

S ENATOR FISCHER: Ri ght .

SENATOR KREMER: If they reauthorize it and then..

SENATOR FISCHER: Sen a tor Cunningham doesn't agree.

SENATOR KREMER: If they reauthorize it and then it cea s es
again th at's wh e n all this 12 months and 18 kicks in. If
they do not reauthorize it, then the department needs...

S ENATOR FISCHER; Ri ght . Rig ht .

SENATOR KREMER: . . .to get busy right now whenever it' s, I
think it says pra ctical, from that date and has to become
into effect on October 1, 2007. So we' re giving them, you
know, pretty quick t hey h av e to hav e it ready to go by
October 1 , 20 0 7 .

SENATOR FISCHER: On October 1, 2007?

SENATOR KREMER: If the Congress does not reauthorize it.

SENATOR FISCHER: Co r r e ct .

SENATOR KREMER: So th a t would gi v e us next legi slative

Right. So it 's from the time when the

s ess>on . . .

t SENATOR FISCHER: I g u ess xt's just that...
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SENATOR KREMER: . ..is that correct to..

SENATOR FISCHER: Ok a y .

SENATOR K REMER: request the money that they need to get
everything else in place? W e maybe ne e d to ch ang e some
dates xf you feel like it needs to, but that' s. . . I t h i n k .

SFNATOR FI SCHER: Th an k yo u .

SENATOR KREMER: Your welcome.

SENATOR FISCHER: Yeah, we' ll look at them a little more.

SENATOR KREMER: Ok a y .

SENATOR FISCHER: Th an k yo u .

SENATOR PREISTER: Th ank you , Senator Fischer, and thank
you, committee counsel, Rick Leonard. Sen ator...any other
questions? Seeing none, thank you, Senator Kremer. At this
point we will take testimony from any proponents. Anyone
w ashing to support the bill, please come forward. There a r e
the on-deck cha irs for th e next testifiers, and please
introduce yourself, spell your name, and begin.

GREG BAXTER: Good afternoon, Chairman Kremer, the rest of
the Ag Comm ittee. My n ame is Greg Baxt er, G -r-e-g
B-a- x - t - e - r . I'm from Grand Island. I ' m here to testify in
regards to LB 916 on behalf of the Nebraska Cattlemen. The
Nebraska Cattlemen have had t he privilege and gr eatly
appreciate the opportunity to have participated in h elping
to fram e the language in this par ticular b i ll. I,
personally, am speaking as a third generation cattle fee der
here xn the Grand Island area. We have cow-calf operations
as well as confined feeding operation. From my pe r spective
growing up, a n d I have a slight hunch that Chairman Kremer
may have had the opportunity to appreciate it and Sena tor
Wehrbexn probably has as well, growing up analyzing a lot of
tacker tape t y pe, teller type information from the markets
as they were gathered years and years ago. This information
xs critically important to our industry, from a producer's
perspective, critically important to this industry from the
standpoint that it helps us to analyze not only the c u rrent
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market but t o refer back to and try to spot some trends in
our markets. Trend s from th e standpoint of what's your
boxed price on beef is going for so we know what the market,
is. Helps us to reflect on not only the past but to project,
and plan for the future how to operate our businesses. This
program would be critically important for the continuing
ability to budget and to pla n ahead t o oper ate our
businesses. We have had the pleasure of having some growing
pains, and it has been a pleasure at times, and at times it
has been a frustration for the m andatory pr ogram as the
federal government implemented it. That being said, I think
it would be safe to assume that we have had the opportunity
to learn from the errors, from some of the errors, in the
federal program and have an opportunity to grow from those
w ith our own state-based program. The language i n thi s
part'cular bill is specifically addressing the creation of a
state-based mandatory program. Now the statement was made
earlier in the introduction and I think it is very safe to
say that in our industry it is a highly competitive industry
today. The beef industry and t he cattle industry in
Nebraska is arguably the largest revenue creating industry
this state has. And this bill would allow in this highly
competitive environment for producers to still have a ccess
to that information, that is, as I said earlier, critically
important for us to be able to project into the future and
plan for our businesses into the fut ure. Now I would
certainly hope, it's anybody's guess, but I would certainly
hope that the federal program would be reinstated so that we
could continue on with any ...with as few disruptions as
possible. But with that being said, we don't know that it
will be. This is very similar to how the Nebraska Cattlemen
addressed and how the state of Nebraska addressed the issue
with the check-off program when it was being challenged in
the U.S. Supreme Court f rom constitutionality, we stepped
forward as an industry, saw the need and the be nefits of
such a program, and we developed the appropriate bills here
in Nebraska that in case the Supreme Court would have ruled
that existing pr ogram un constitutional, that w e had a
program as a backup in place to pick up where it left off so
that we did not lose out on the critical opportunities for
research and pr omotion of our product. For the state of
Nebraska, this is very, very important. I feel this bill is
very similar in that we are trying to prevent or minimize as
much as possible any delays in such a program as it would
pertain to th e benefits to the producers in the state of
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Nebraska. I would be happy to answer any questions any of
you would have, but otherwise, I appreciate the opportunity
to come before you today.

SENATOR PREISTER: Th ank you , N r . Baxter. A re there
questions for Greg fro m any of the comm i ttee members?
Seeing none, we thank you for testimony.

GREG BAXTER: Th a n k y o u .

ROD JOHNSON: (Exhibit 10) Chairman Preister and c ommittee
members, my nam e is R od John son a nd I 'm the executive

representing the producers across the state. The hog market
has changed con siderably ove r th e last few years and
currently only about 2 percent of the marketings are through
the terminal markets, and an increasing number of an im als
are sold on contractual arrangements. W it h this in mind,
the producers felt very strongly that the m a ndatory p rice
reporting was a n important program for them to gain market
transparency and mar ket p rice disc overy as th ey w ere
developing m ark eting p lans for the ir p rogram . Our
leadership has felt very strongly that the national p rogram
is probably th e best p ro gram that we could have at this
point but unfortunately as was m entioned here ear lier it
expired last September. Over th e last couple of years,
several time s through the proces s, we have had
representatives from o ur ass ociation in D.C. working with
the congressional delegation there, wo rking with our
national organization pushing to increase o r re new the
program for the five-year extension, and also worked on some
enhancements t o the prog ram wh ich we felt were v ery
important to the pork industry . And so that particular
procedure actually went through the House and was acc epted
in the House program, but then unfortunately, it did not get
enacted as far as an extension of the program. So with that
in mind, we appreciate the work that Senator Kremer and Rick
have done in pulling the department together, all the other
industry shareholders together to work on the wording th at
has been pu t in t o LB 916 here. In the event that the
national program is not available, why we recognize that the
Department of Ag will have to implement th e program, and
have to have the resources to do that, and we feel that what
has been put together in LB 916 will accomplish that, and so
we urge you to advance LB 916 on that basis. G lad to answer

director of the Nebraska P ork Producers A s sociation h er e
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any q u e s t i on s .

SENATOR PREISTER: Thank you , M r . Johnson. A re th ere
questions for Rod from any committee members? Seeing none,
we thank you for appearing before us today. Next testifier
i n s u p p o r t ?

JAY REMPE: Senator Preister, members of the c o mmittee, m y
name is Jay Rempe, that's R-e-m-p-e. I 'm state director of
governmental relations for Nebraska Farm Bureau F e deration,
here today in support of LB 916 on behalf of Nebraska Farm
Bureau. Basically, I guess I' ll just re iterate w ha t th e
previous tw o tes tifiers have said. Pric e transparency is
very important to the me mbers of our o rg anization, and
ideally, we'd like to see that...this program at the federal
level But if we can ' t g et th a t do ne, we think it' s
important to enact the state level. I apprec iate Sen ator
Kremer's an d R ick 's wo r k and inviting us in to talk about
t his. I think just a little discussion on the ti me iss u e
that was brought up earlier. I think what we were trying to
do and pa r t of the d iscussion was balance. Idea lly, we
would like to see something done at the federal level But
if that ca n't be done, we want to allow enough time to try
to get that accomplished, but if you can't then we have to
worry about en acting th e state law, Th is would give the
D epartment of Ag the time needed to come up to, develop t h e
program, develop the ru les and regs, c ome back to the
Legislature, request the funding. And then I think it al so
gives the Legislature another opportunity to weigh in on the
issue, if it so spea ks, if at that t i m e they want to
continue wi h the policy which we hope they would. But it
would give them another opportunity to do that. And then, I
think on the flip side though, you don't want the Department
of Agriculture needlessly expending the ti me, and the
resources, and the funds to de velop a progr am whe n it ' s
going to be r eenacted at the federal level. So it is kind
o f a balancing act. I don't know if the timing is right i n
the bill, bu t it is certainly something we could support.
And if some changes need to be made at the time, in which we
would be willing to work with a n ybody, so . .. so app r ec i a t e
the opportunity to tes tify and I'd be happy to answer any
q uest i o n s .

SENATOR PREISTER: Than you, Mr. Rempe. Are there questions
f o r J ay ? Se n a t o r Kr eme r .
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SENATOR Kremer: I ' l l ask you
is the the department going to
Okay, I was going to ask them
got the time line if they fail

J AY REMPE. Um- h u m .

SENATOR KREMER: Wh ic h kind of has to be operat ive by
October 1, 2007, bu t if they have not reau thorized by
December 1, 2006 so that's a shorter time period t han wh at
the time p eriod is if they do a u thorize and then quit,
because that's 18 months in there in that time am I...

JAY REMPE: Ye a h , we l l .

SENATOR K R EMER : !f th ey d o not reau t horize it by

t hi s q u e s t i o n , m a yb e I t h i nk ,
testify then l ater? No .

to come up as neutral. We' ve
t o r e a u t h o r i z e .

December 1 . . .

J AY REMPE: Um - h u m .

SENATOR K R EMER: ...then the department has to go to work
and try to find the funds, an d the personnel, and the
s of t w a r e and ev er y t h i ng t o be opera t i v e by
Octobe r 1 , 2 0 0 7 . . .

J AY REMPE: Um- h u m.

SENATOR KREMER: . . .so we' ve got less than a year there. Is
that a long enough time do you think? I 'd need to p r obably
ask the department that but then maybe is the 18 months too
long if the y wo uld re authorize it and then cease to
authorize the mandatory...

J AY REMPE: Ye ah .

SENATOR K REMER: ...on the federal level. Then we have 12
plus another 6 in there, so...

JAY REMPE: Part of it...from our standpoint, part of the
thinking fiom the shorter time frame up front for right now
is because the act has expired.

SENATOR KREMER: And we have to r eally hur ry up to get
something going.
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JAY REMPE: And it .. . I th ink it' ll be...it's been since
S eptember 30, by the time we get to December 1 that will b e
over a year, and then by the time we get to October, you' re
l ook i n g a t o v e r a y e a r . . .over 18 months. And so from our
standpoint, we'd li ke to see...we' re comfortable with that
time period. I won 't speak for the Department o f A g on
whether they think they can get geared up and get something
into the Legislature for an appropriation. But I w ou ld
anticipate that as we go through the summer and the fall if
n othing changes at the federal level, the Department of Ag
will start working on this and probably will have something
r eady around that date. And then I think the 18 months o n
the other side of it, if Congress does reenact it and then
at some subsequent time period it expires, I think the
18 months xs so mewhat o f a juggling act but I think it is
about right because you never know when t hat time per iod
might be . That w ould at least g ive you enough...the
department opportunity to come in and r e quest the fun d ing
and the Leg islature another chance to address on it. S o I
thank the 18 months assures that.

SENATOR KREMER: Oka y . And w e sai d if they fai led to
reauthorize by December 1 so we' re kind of...it doesn't make
sense for the department to start working now so...

J AY REMPE: Um - h u m .

SENATOR KREMER: .there's going to be a gap in here.

J AY REMPE: Um- h u m .

SENATOR K R EMER: ...but you kind of want to make sure you
give opportunity for the federal government to reen a ct it
before we start working on it.

JAY REMPE : Yeah . And from the comm unications we' ve
received, there is...they are working on it at t he federal
level. There's some difference of opinion but we' re hoping
t hey can work through that and get something done yet th i s
y ear , s o .

SENATOR KREMER: And h opefully, we can have a voluntary
reporting in the meantime, so.
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JAY REMPE: R ight. Ye ah, we want to encourage that.

SENATOR KREMER: T ha n k y ou .

SENATOR PREISTER: Thank you, Senator Kremer. I would just
a sk one and you may no t ha ve the info rmation but sinc e
you' ve worked legislatively at both levels. The fiscal note
says there is no f i scal cost to the state currently until
such time as they may have to do that. Any estimate of what
we m ight have to appropriate or what might be a cost? That
might be better directed to the agency.

JAY REMPE: Boy. Yeah . I don 't have any idea, Senator.
I'm trying.

. .and I'm racking...I'm trying to test my memory
here when the bill originally passed at the state level what
the funding level was then but I can't recall what that was
e i t h e r , so . . .

SENATOR KREMER: It was $54,000.

JAY REMPE: $54,000 . Ok ay .

SENATOR KREMER: T hat was appropriated to them a nd Sen a tor
Wehrbein may remember that. H e . ..

JAY REMPE: Oka y .

SENATOR K REMER: ' I'hat . ..when we were preempted then that
money was laying there and it went back i nto th e Ge neral
Fund.

JAY REMPE: Um -hum . Okay .

SENATOR PREISTER: Th ank you, Senator Kremer. Thank you,
J ay . Nex t p r op o n e n t ?

JOHN HANSEN: Senator Preister, members of the Agriculture
Committee, for t he rec ord, m y n a me is Joh n K. Hansen,
H-a-n-s-e-n. I am the president of t he Nebr ask a Far mer s
Union. I appear before you today in strong and enthusiastic
support as opposed to the wishy-washy support that I' ve had

of four bills on market reform that came out of the 1998 hog
price collapse debacle in efforts at the state level to move
forward witn market reform with LB 932, LB 933, LB 934, and

on other bills in favor of LB 916. This was the culmination
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LB 935. And as a result of the efforts of that period of
time, the e fforts for ma rket r eform that came out of
Nebraska really forced the issue at the national level along
with two or three other Midwestern states p assing s imilar
market reporting provisions which then forced the packers to
basically come t o the table at the national level and say
well, if we' re going to have mar ket reporting provisions
then we'd rather have uniform market reporting provisions
across the country r ather t han have this pat chwork of
different statewide kinds of approaches. And so that was
really a tremendous contribution that N ebraska made to
helping develop market reporting at the national level. And
I 'm also in support and in agreement with the comments made
before me to day from th e various ag and commod ity
organizations. But w ould just add a couple of things that
m aybe are bit more explanation of kind of what is going on
at the n ational level and why I think that this particular
b ill at this point in time is so very im portant to mov e
forward. That part of the reluctance on th e part of
Congress to reenact the five year extension was unhappiness
over some of the provisions and some of the shortfalls in
the current national market reporting provisions. So while
everyone for th e mo st part agr eed that it ought to get
reenacted and extended, there was an honest d ifference of
opinion over whether you just do what was already on the
books and extend that or wh ether you wait f or t he GAO
investigation into that and see what they came up with. And
so the GAO investigation took longer than they thought and
so then they were up against the deadline. Thin g s di dn' t
get renewed. But in the late fall of 2005 there were...the
report did come out not that long ago. And so th ere w e re
some very constructive suggestions in that in order to make
the national market reporting provisions better, more
consistent, more uniform, more ti mely, more appropriate.
And so some of...a lot of organizations were a lso making
contributions as we did, both the state and national level,
to what we thought was the shopping list of things t h at
could and s h ould b e do n e to update the market reporting
provisions at the national level. And I say all this
because what we have here at the state level is really the
backup. It's the backup for when the fed is not op e rating
but it's also at the same time the impetus to make sure that
the feds actually do reauthorize the national bill. So from
that standpoint I rea lly congratulate Chairman Kremer and
Rick Leonard and everyone who's been involved in this effort
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to try to get this reauthorized. An d I think it ' s a very
important thing th at the Ag Committee do everything it can
t o a u t h o r . . .whether you prioritize this or however it goes
forward. Bu t it d oe s need to get on the agenda and does
need to go forward b ecause the po litical re ality in
Washington is because o f the size of the meat industry in
Nebraska since thxs played such a strong role in forcing the
issue last time . If N eb rask a show s no inter est in
reauthorizing t his , th en that can be taken as a sign that,
well, the support for market reporting has gone away . So
z t ' s important to send the political signal to Congress to
go forward with the updates and Senators Harkin and Grassley
a re working on that from Iowa. So my thought is to try to
get this t h rough a s fast as possible. Send that positive
message with as little fanfare as possible for an ov er h aul
of what we have here. But on down the road if this is the
backup, I think it would behoove the Ag C o mmittee o n down
the road to take a more comprehensive look at what it is the
feds dzd in ord er to upd ate the market reporting at the
national level, to see what good could be gained there, and
what insight we could find. So if ours is the backup, then
our backup is more consistent w ith the feds and b etter an d
more e ffective, and hopefully more similar to perhaps what
hopefully gets reauthorized for the n ex t f i ve year s whe n
Congres s . . .when Grassley and Harkin are finally able to get
things moved fo rward. So there are som e upd at es on
improvements but I think now is not the time to open all of
tha t u p . I t h i n k n o w i s t h e t i me t o j u s t re a u t h o r i z e i t ,
send a good strong positive signal, and move forward. And I
thank again the Committee Chair, and Rick, and encourage you
to give th is comm ittee's positive endorsement and vote it
out onto the floor as soon as possible. Any questions?

SENATOR PREISTER: Thank you, Nr. Hansen, and we a p preciate
you not be ing so w ish y-washy an d b eing firm this time.
(Laugh)

JOHN HANSEN: W el l , I felt kind of bad about some of th e
washy-washyness w it h so me of th e support that I' ve had in
p rev i o u s b i l l s .

SENATOR PREISTER: I could see the guilt just in your f a ce.
Are there questions from committee members of John? S e eing
none, thank you for appearing before us today.
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J OHN HANSEN: Th a n k yo u .

SENATOR PREISTER. N ext proponent?

RICH LOMBARDI: (Exhibit 11) Good afternoon, members of the
committee. My name is Rich Lombardi. I am appe aring on
behalf o f th e Cen ter for Rura l A ffa irs. We h ave some
comments we would like to enter in the record for support of
bill. W ant to thank Se nator Fi scher, Se nator W e hrbein,
Senator Kremer, Senator B aker for introducing this bill.
We, too, would probably share the concerns that I think I' ve
heard the committee and others have with regard to the g ap .
If there was a lot of faith that the federal government was
going to act positively in this area, we p r obably w o uldn' t
have a b ill su ch as this. Therefore, it would seem to me
that you' re really talking about an appropriations which it
seems to me you rea lly h ave a September 15 deadline in
preparing for the biennium budget an d you m ig h t w a nt to
thank about th at timetable in developing an appropriations
process for the state to handle doing this. Obviously, your
staff is much more fam iliar w ith the v ario us fed eral
deadlines. But I was thinking of the...ultimately this is
go it your lone...alone state regulation. And clearly there
i s no... I don't think that for the am ount of money th a t
you' re talking a bout and the incredible importance of this
r egulatory function that you really want to leave it to a n y
chance. And I think you have pretty universal support to be
doing this b ut you mig h t wa nt to fit into the biennium
budget process so that al l cas h flo ws. So that 's our
suggestion. Thank you again for introducing the bill.

SENATOR PREISTER: Thank you , Mr . Lombardi. A re there
questions of Rich from any of the committee members? Seeing
n one. . .

R ICH LOMBARDI: Thank you.

SENATOR PREISTER: . . .thank you for ap pearing b efore u s
today. Any addit ional supporters of the bill? S e eing no
one else coming forward are there any opponents to the bill?
Any opponents to LB 916? Seei n g none , is the r e anyone
neutral who w ould appear? See ing none, Senator Kremer if
you woul d l i k e t o ex er c i s e y o ur r i gh t t o a c l osi ng , p l ease
d o so .
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SENATOR KREMER: Boy , I like this no opponents. That...I
don't know how to act really.

SENATOR PREISTER: I t is refreshing.

SENATOR K R EMER : I t i s , i s n ' t i t ? So I . . .just a couple of
c omments and I think was mentioned to you a b out a b ackup .
But I think h ow imp ortant a backup is that for if they
should r ea u t h o r i z e . ..or should fail to reauthorize a t the
federal level w hen the packers know that there is a backup
they' re more ap t to cont inue w i t h the volu n tary p ri ce
reporting than if we had n o thing in the statute. And it
r ea l l y bas i c a l l y wh a t i t d oes i s how w e r eact i f t hey do
reauthorize it and how they act if they do not reauthorize
i t . I k now t her e i s a l i t t l e b i t d i f f er en c e i n t he
timetable there, but y o u ne ed some time in order to get
through the appropriations process to get th e money t h at
they...the department n e eds . So want to thank all those
t hat have come and testify and for you for listening to t h e
b i l l .

SENATOR PREISTER: Thank you, Senator Kremer. And that will
conclude the hearing on LB 916. I t 's also the last bill of
the day. We' ll conclude our hearings. We thank you all for
appearing before us tod a y and for you r part in our
legislative process. I will now turn the meeting over to
S enator K r e m e r .

SENATOR KREMER: Oka y . Thank y ou. Let 's go into exec
s ess i o n .


